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TUESDAY, APRIL 12, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMUNICATIONS AND Power, 
of THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
1334, New House Office Building, Hon. Oren Harris, chairman, 
presiding. 

The CHAIRMAN. The committee will be in order. 

This morning the Subcommittee on Communications and Power 
begins hearings on H.R. 11341, HR. 10241, H.R. 10242, H.R. 
11397, H.R. 11398, S. 1898 and H.R. 7017 introduced by our col- 
leagues on this committee Representative John Bennett, Representa- 
tive Celler, the chairman of the Judiciary Committee, and myself. 

The bills deal with a number of different but related subjects such 
as deceptive broadcasting, sponsorship identification, license suspen- 
sion, payoffs in connection with license applications, and mandatory 
hearings in connection with original license applications. 

The events which were responsible for the introduction of several 
of these bills are too well known to require any detailed description. 
Many of the provisions contained in these bills are traceable directly 
to the Deheehicies conducted during the first session of this Congress 
by another subcommittee of the Committee on Interstate and For- 
eign Commerce; namely, the Special Subcommittee on Legislative 
Oversight. The bill H.R. 11341 which I introduced on March 23, 
1960, is aimed specifically at carrying out a number of recommenda- 
tions contained in the report submitted on February 9, 1960, by the 
Oversight Committee. 

Thus we are moving from the rigged quiz and payola hearings 
which received such widespread attention and publicity in high- 
lighting certain grave abuses in the broadcasting industry, to another 
phase—the legislative phase—wihch is aimed at the enactment of leg- 
islation to prevent recurrences of these abuses in the future. This 
is as it should be because the hearings of the Oversight Committee 
were conducted strictly for a legislative purpose. 

In legislating in this area this committee and the Congress have 
a job to do which is not an easy one. It is one thing to uncover specific 
instances of wrongdoing. It is quite another thing to write legisla- 
tion which seeks to draw a clear line between conduct which should 
be outlawed and conduct. which should be required in the public 
interest. 

_ As frequently is the case in the field of Government regulation of 
industry, Congress can lay down only general principles and objec- 
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tives and must leave to the regulatory agencies the application of thegg 
principles and objectives on a case-by-case basis, or through rule. 
making. 

In establishing objectives and principles in the areas with which 
the bills are dealing, the committee must be mindful both of tie public 
interest and the practical needs of the industry to be regulated. Thy 
this committee is seeking information in these hearings on two basic 
questions: what does the public interest require with respect to honest 
broadcasting, sponsorship identification, granting of original broad. 
casting licenses and suspension of licenses, and what are the legitimate 
and practical needs of the broadcasting industry and others concerned 
in these areas, 

It will not be easy to find proper answers to these questions, and 
the committee will have to depend to a considerable extent on the 
cooperation of the industry, the bar and the Federal Communications 
Commission. It is my sincere hope that this cooperation will be forth- 
coming because the committee is deadly serious about this legislation, 
I want to emphasize this because it seems that some elements in the jn- 
dustry are included to consider some of these questions in a rather 
jocular vein. 

The problem of legislating in these areas is not made any easier 
when there is some doubt as to whether the Congress can count on 
responsible cooperation the part of the regulatory agencies whose job 
it is to administer broad delegations of power in the light of the rule 
of reason. If the agencies are either unwilling or incapable to per- 
form this function which is an admitted difficult one, they are failing 
to fulfill the principal purpose for which they were established, 

I feel we have had some recent unfortunate examples of just such 
failure. When the independent regulatory agencies are referred to as 
arms of Congress, this terminology has reference particularly to the 
rulemaking and interpretative functions of the agencies. The agen- 
cies should ask themselves the same questions that this committee 
must ask: what does the public interest require? What are the needs 
of the industry and others concerned with the practicalities of the sit- 
uation? And if there appear to be any conflicts, how can they best 
be resolved ? 

I have taken time to point out some of the difficulties confronting 
this committee in connection with this legislation. I feel very strongly 
on this subject. It is my hope that with the proper cooperation of all 
concerned we can enact legislation which will protect the public i- 
terest without hamstringing those who must live under the laws en- 
acted by the Congress. 

At this point in the record, there will be inserted copies of the bill 
and reports from the agencies. 
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(The documents referred to follow :) 


(H.R. 11341, 86th Cong., 2d sess.] 


A BILL To promote the public interest by amending the Communications Act of 1934, to 
require a public hearing before the original granting of broadcast licenses, to regulate 
“payoffs” and “swap-offs’’ between applicants for such licenses, to gent authority to 
suspend such licenses, to make more effective the requirement regarding announcements 
ag to broadcast matter which is paid for, to prohibit certain deceptive practices in the 
ease of quiz programs, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


AMENDMENTS TO SECTION 309 


Section 1. (a) The section heading and subsections (a) and (b) of section 309 
of the Communications Act of 1934 (47 U.S.C. 309) are amended to read as 


follows: 


“,OTION UPON APPLICATIONS: FORM OF AND CONDITIONS ATTACHED TO LICENSES; 
‘PAYOFFS’ AND ‘SWAP-OFFS’ BETWEEN APPLICANTS 


“Sec. 309. (a) Before the Commission grants to an applicant— 
“(1) a broadcast statton license, 
“(2) apermit for construction of a broadcast station, or 
“(3) authority for modification of a broadcast station license or of a per- 
mit for construction of a broadcast station in any case in which, because 
of the substantial nature of the proposed modification, the Commission is 
of the opinion that the application should be designated for hearing, 
the Commission shall hold a public hearing in the area which is to be served by 
the broadcast station to be constructed or operated under the permit or license 
applied for, or constructed or operated under the permit or license with respect 
to which such authority for modification is applied for. The permit, license, 
or authority applied for may be granted only if the applicant establishes affirm- 
atively at such hearing that the public interest, convenience, and necessity will 
be served by the granting to him of such license, permit, or authority. The 
Commission shall give notice of such hearing in newspapers of general circula- 
tion, and over broadcasting stations, in such area at least ten days before such 
hearing. This subsection shall not apply to any application for renewal of a 
broadcast station license or for renewal of a permit for construction of a broad- 
east station. 

“(b) (1) If upon examination of any application provided for in section 308 
(except any application to which subsection (a) of this section applies) the 
Commission shall find that public interest, convenience, and necessity would 
be served by the granting thereof, it shall grant such application. 

“(2) If upon examination of any such application the Commission is unable 
to make the finding specified in paragraph (1) of this subsection, it shall forth- 
with notify the applicant and other known parties in interest of the grounds and 
reasons for its ability to make such finding. Such notice, which shall precede 
formal designation for a hearing, shall advise the applicant and all other known 
parties in interest of all objections made to the application as well as the source 
and nature of such objections. Following such notice, the applicant shall be 
given an opportunity to reply. 

“(3) If the Commission, after considering such reply, shall be unable to make 
the finding specified in paragraph (1) of this subsection, it shall formally desig- 
nate the application for hearing on the grounds or reasons then obtaining and 
shall notify the applicant and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with particularity the matters 
and things in issue but not including issues or requirements phrased generally. 
Any party in interest who is not notified by the Commission of its action with 
respect to a particular application may acquire the status of a party to the pro- 
ceeding by filing a petition for intervention showing the basis for his interest 
at any time not less than ten days prior to the date of hearing. Any hearing 
subsequently held upon such application shall be a full hearing in which the 
applicant and all other parties in interest shall be permitted to participate but 
in which both the burden of proceeding with the introduction of evidence upon 
any issue specified by the Commission, as well as the burden of proof upon all 
such issues, shall be upon the applicant.” 
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(b) The first sentence of subsection (c) of such section 309 is amended ph 
striking out “in subsection (a) hereof” and inserting in lieu thereof “in aaa 
graph (1) of subsection (b) of this section”. 

(c) Such section 309 is further amended by redesignating subsection (4d) of 
such section as subsection (f), and by inserting immediately after subsection (e) 
of such section the following new subsections: 

“(d) (1) Before the earliest date on which an order of the Commission granting 
a broadcasting station license or a permit for construction of a broadcasting gta. 
tion is no longer subject to rehearing by the Commission or review by any court 
no applicant for such license or permit, as the case may be, shall directly or 
indirectly pay or promise to pay to any other applicant for the same license 
or permit any money or other thing of value as consideration for such other 
applicant’s withdrawal as such an applicant, unless the applicant proposing 
to make such payment and the applicant to whom it is proposed to be made 
both first file with the Commission a petition for Commission approval of guch 
proposed payment and the Commission thereafter approves such proposed pay- 
ment. The Commission shall approve any proposed payment to an applicant 
pursuant to a petition filed under this paragraph if, but only if, the amount or 
value of the payment is not in excess of the aggregate amount determined by 
the Commission to have been legitimately and prudently expended and to be 
expended by such applicant in connection with preparing, filing, and advocating 
the granting of the application for the license or permit sought by him. 

“(2) If the Commission approves any proposed payment to an applicant pur. 
suant to a petition filed under pararaph (1) of this subsection, it shall give 
public notice of such approval, and (unless an order of the Commission has 
been issued granting such license or permit, as the case may be, to an applicant 
other than the applicant proposing to make such approved payment) the Com- 
mission (A) shall set aside any order granting such license or permit which was 
issued before the date on which such notice is given and permit the person to 
whom such grant was made to file a new application, and (B) during the period 
of 30 days after the date on which such notice is given, shall accept applications 
which may be filed by other persons for such broadcast station license or permit 
for construction of a broadcast station, as the case may be. 

“(e)(1) It is the sense of Congress that ‘swap-offs’ in the case of broadcast 
station licenses and permits for construction of broadcast stations are contrary 
to the public interest, convenience, and necessity. As used in this subsection 
the term ‘swap-off’ means any arrangement whereby an applicant for a broad- 
cast station license or a permit for the construction of a broadcast station, in 
return for the withdrawal of any other applicant for such license or permit, 
agrees not to file an application for, or to withdraw as an applicant for, any other 
broadcast station license or permit for construction of a broadcast station. 

(2) In acting on applications for broadcast station licenses and permits for 
construction of broadcast stations and on applications for approval of transfers 
of such licenses and permits the Commission shall take into account the policy 
declared in paragraph (1) of this subsection. In order to give effect to the 
policy declared in parargaph (1) of this subsection the Commission shall pre 
scribe regulations requiring applicants to file with the Commission, at such times 
and in such manner and form as the Commission shall require, such information 
as the Commission shall deem to be necessary for such purpose.” 


AMENDMENTS TO SECTION 812 


Sec. 2. Section 312 of the Communications Act of 1934 (47 U.S.C. 312) is 
amended by (1) redesignating subsections (d) and (e) of such section as sub- 
sections (e) and (f), respectively, and (2) striking out subsections (a), (b), 
and (c) of such section, and inserting in lieu thereof the following: 

“(a) The Commission may revoke any station license or construction permit— 

“(1) for false statements knowingly made either in the application or 
in any statement of fact which may be required pursuant to section 308; 

“(2) because of conditions coming to the attention of the Commission 
which would warrant it in refusing to grant a license or permit on an original 
application ; 

“(3) for willful or repeated failure to operate substantially as set forth 
in the license; 

“(4) for willful or repeated violation of, or willful or repeated failure to 
observe any provision of this Act or any rule or regulation of the Commis 
sion authorized by this Act or by a treaty ratified by the United States; 
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“(5) for violation of or failure to observe any cease and desist order 
issued by the Commission under this section ; or 

“(6) for violation of section 1304, 13438, or 1464 of title 18 of the United 
States Code. 

“(p) Where any person (1) has failed to operate substantially as set forth 
in a license or (2) has violated or failed to observe any of the provisions of this 
Act or (3) has violated or failed to observe any rule or regulation of the Com- 
mission authorized by this Act or by a treaty ratified by the United States the 
Commission may order such person to cease and desist from such action. 

“(¢) The Commission may suspend a station license for a period of not 
more than ten consecutive days— 

“(1) for false statements made either in the application or in any state- 
ment of fact which may be required pursuant to section 308 ; 

“(2) because of conditions coming to the attention of the Commission 
which would warrant it in refusing to grant a license on an original 
application ; 

“(3) for failure to operate substantially as set forth in the license; 

“(4) for violation of or failure to observe any provision of this Act or 
any rule or regulation of the Commission authorized by this Act or by a 
treaty ratified by the United States; 

“(5) for violation of or failure to observe any cease and desist order 
issued by the Commission under this section ; or 

“(6) for violation of section 1304, 1343, or 1464 of title 18 of the United 
States Code. 

“(d) Before revoking a license or permit pursuant to subsection (a), issuing 
a cease and desist order pursuant to subsection (b), or suspending a license 
pursuant to subsection (c), the Commission shall serve upon the licensee, per- 
mittee, or person involved an order to show cause why an order of revocation 
or suspension or a cease and desist order, as the case may be, should not be issued. 
Any such order to show cause shall contain a statement of the matters with 
respect to which the Commission is inquiring and shall call upon the licensee, 
permittee, or person to appear before the Commission at a time and place stated 
in the order, but in no event less than thirty days after the receipt of such order, 
and give evidence upon the matter specified therein; except that where safety 
of life or property is invoked, the Commission may provide in the order for a 
shorter period. If after hearing, or a waiver thereof, the Commission deter- 
mines that an order of revocation or suspension or a cease and desist order 
should issue, it shall issue such order, which shall include a statement of the 
findings of the Commission and the grounds and reasons therefor and specify 
the effective date of the order, and shall cause the same to be served on said 
licensee, permittee, or person.” 


AMENDMENT OF SECTION 317 


Sec. 3. Section 317 of the Communications Act of 1934 (47 U.S.C. 317) is 
amended to read as follows: 


“ANNOUNCEMENT THAT MATTER IS PAID FOR 


“Sec. 317. (a) For the purposes of this section, the term ‘payment’ means any 
payment made or to be made in money or property, in services, or in any other 
manner or form constituting a valuable consideration. 

“(b) With respect to any matter broadcast by a radio station, for the broad- 
casting of which matter any direct or indirect payment has been or is made or 
promised to, or charged or accepted by, any person, it shall be the duty of the 
person in control of such broadeasting to broadcast in connection therewith an 
announcement that such matter was paid for or furnished, as the case may be, 
and such announcement shall name the person who made, promised, or furnished 
such payment; except that— 

“(1) this subsection shall not require the person in control of the broad- 
casting to make such an announcement with respect to any payment of which 
neither such person nor any officer or employee of such person had knowledge 
at the time the matter in question was broadcast, if such lack of knowledge 
was not due to the failure of such person to use reasonable diligence in 
seeking the information needed for the purposes of this subsection, and 

“(2) if the person in control of the broadcasting makes an announcement, 
in purported compliance with this subsection, and such announcement is 
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based on and is in conformity with, and is made in good faith in reliance 
upon, information furnished to such person by another person as required 
by subsection (c) of this section, the person in control of such broadcasting 
shall not be held to have violated this subsection by reason of the fact that 
the announcement so made is false or inadequate if he establishes a guaranty 
relating to the payment in question, signed by and containing the name ang 
address of such other person, which meets the requirements specified with 
respect to guaranties in subsection (c) of this section. 

“(c) Whenever any person makes or promises to make any direct or indirect 


payment for the broadcasting of any matter broadcast by a radio station, it 
shall be the duty of the person who makes or promises to make such payment— 


“(1) to inform the person who, under such subsection (b), is required to 
make such announcement of the name and address of the person making 
or promising to make the payment, the name and address of the person to 
whom the payment has been or is to be made, and the nature of the payment 
and the amount or value thereof, and 

“(2) if requested to do so by the person who is required by subsection 
(b) to make such announcement, to furnish to such person a guaranty (in 
such form as shall be prescribed by the Commission) that the information 
given pursuant to paragraph (1) of this subsection is a full and true state 
ment of the information required to be supplied thereunder.” 


NEW SECTION 508 


Sec. 4. Title V of the Communications Act of 1934 (47 U.S.C. subchapter V) 


is amended by adding at the end thereof the following section: 


“PROHIBITED PRACTICES IN CASE OF QUIZ PROGRAMS AND OTHER PROGRAMS PRESENTING 


CONTESTS OF KNOWLEDGE OR SKILL 


“Sec. 508. (a) It shall be unlawful for any person, with intent to deceive the 


listening or viewing public— 


“(1) To supply to any participant in a purportedly bona fide contest of 
knowledge or skill any special and secret assistance whereby the outcome 
of such contest will be in whole or in part prearranged or predetermined. 

“(2) By means of persuasion, bribery, intimidation, or otherwise, to 
induce or cause any participant in a purportedly bona fide contest of 
knowledge or skill to refrain in any manner from using or displaying his 
knowledge or skill in such contest, whereby the outcome thereof will be in 
whole or in part prearranged or predetermined. 

(3) To produce or participate in the production for broadcasting of, 
to broadcast or participate in the broadcasting of, to offer to a licensee for 
broadcasting, or to sponsor, any radio program, knowing or having reason- 
able ground for believing that, in connection with a purportedly bona fide 
contest of knowledge or skill constituting any part of such program, any 
person has done or is going to do any act or thing referred to in paragraph 
(1) or (2) of this section. 

““(4) To conspire with any other person or persons to do any act or thing 
prohibited by paragraph (1), (2), or (3), if one or more of such persons 
do any act to effect the object of such conspiracy. 


“(b) For the purposes of this section — 


“(1) The term ‘contest of knowledge or skill’ means any such contest 
(A) which constitutes the whole or any part of a program broadcast from 
a radio station, and (B) in connection with which any money or any other 
thing of value is offered as a prize or prizes to be paid or presented by the 
program sponsor or by any other person or persons, as announced in the 
course of the broadcast, on the basis of the performance or performances 
of the successful participant or participants in the contest. 

“(2) The term ‘the listening or viewing public’ means those members of 
the public who, with the aid of radio receiving sets, listen to and view pro- 
grams broadcast by radio stations. 


“(c) Whoever violates subsection (a) shall be fined not more than $10,000 
or imprisoned not more than two years, or both.” 


EFFECTIVE DATE 


Seo. 5. The amendments made by this Act shall take effect 120 days after 
the date of its enactment. 
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[H.R. 10241, 86th Cong., 2d sess.] 


A BILL To amend the Communications Act of 1934 by adding thereto a new section to 
prohibit the broadcasting of material intended to deceive the listening or viewing 


public 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part I of title ITI of the Communications 
wet of 1934 (47 U.S.C. 301-329) is amended by adding at the end thereof the 
following new section : 


“BROADCASTING OF MATTER INTENDED TO DECEIVE THE LISTENING OR VIEWING PUBLIC 


“Spc, 330. (a) It shall be unlawful— 

“(1) for any person to use, or to cause or assist any person to use, the 
facilities of any station for the broadcasting of any program, or part 
thereof, with intent to receive the listening or viewing public. 

“(2) for any person to prepare, or to cause or assist any person to 
prepare, any material for use in any broadcasting program, or any part 
thereof, with intent to deceive the viewing or listening public; 

“(3) for two or more persons to conspire to do any act or thing prohibited 
by subparagraph (1) or (2), if one or more of such persons does any act 
to effect the object of such conspiracy. 

“(b) Whoever violates subsection (a) of this section shall be fined not 
more than $5,000 or imprisoned not more than two years, or both. 
“(¢) For the purposes of this section— 

“(1) Advertising matter which is broadeast in connection with a pro- 
gram, and which is intended or calculated to promote the sale of articles 
or services, shall be held to be part of such program. 

“(2) The term ‘matter’ includes all writing, signs, signals, pictures, and 
sounds of all kinds, or any combination thereof, disseminated or communi- 
eated by means of radio communication.” 


(H.R. 10242, 86th Cong., 2d sess.] 


A BILL To amend the Communications Act of 1934, to strengthen the effectiveness of the 
Federal Communications Commission in assuring thut broadcasting licensees operate in 
accordance with the public interest 


Be it enacted by the Senate and House Of Representatives of the United 
States of America in Congress assembled, That section 307 of the Communica- 
tions Act of 1984, as amended (47 U.S.C. 307), is amended by striking out sub- 
sections (d) and (e) and inserting in lieu thereof the following subsections: 

“(d) No license granted for the operation of a broadcasting station shall be 
for a longer term than three years and no license so granted for any other class 
of station shall be for a longer term than five years, and any license granted 
may be revoked or suspended as hereinafter provided. 

“(e) Upon the expiration of any license, upon application therefor, a re- 
newal of such license may be granted from time to time for a term of not to 
exceed three years in the case of broadcasting licenses, and not to exceed five 
years in the case of other licenses, if the Commission finds that public interest, 
convenience, and necessity would be served thereby. In the alternative, in the 
case of broadcasting licenses, if the Commission finds that public interest, con- 
venience, and necessity would be served thereby, a conditional renewal for a 
term not to exceed one year may be granted upon such terms and conditions 
as the Commission, in its discretion, shall deem appropriate. Upon the expira- 
tion of the conditional license, upon application therefor, a renewal of the orig- 
inal license may be granted for a term not to exceed three years, if the Com- 
mission finds that the licensee has met the terms and conditions imposed in the 
conditional renewal and that public interest, convenience, and necessity would 
be served thereby. 

“(f) In order to expedite action on applications for renewal of broadcasting 
station licenses and in order to avoid needless expense to applicants for such 
renewals, the Commission shall not require any such applicant to file any in- 
formation which previously has been furnished to the Commission or which is 
not directly material to the considerations that affect the granting or denial of 
such application, but the Commission may require any new or additional facts it 
deems necessary to make its findings. Pending any hearings and final decision 
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on such an application and the disposition of any petition for rehearing pursy. 
ant to section 405, the Commission shall continue such license in effect, 

‘“(g) No renewal of an existing station license shall be granted more than 
thirty days prior to the expiration of the original license.” 

SEc. 2. Section 312 of such Act (47 U.S.C. 312) is amended as follows: 

(1) Subsection (a) is amended by inserting at the end thereof the following 
sentence: “For any act or omission described in paragraph (3), (4), or (5) of 
this subsection, the Commission, in lieu of revocation, may from time to time 
suspend any station license for a term not to exceed thirty consecutive days.” 

(2) Subsection (c) is amended to read as follows: 

“(c) Before revoking or suspending a license or permit pursuant to subsee. 
tion (a), or issuing a cease and desist order pursuant to subsection (b), the 
Commission shall serve upon the licensee, permittee, or person involved an order 
to show cause why an order of revocation or suspension Or a cease and desist 
order, as the case may be, should not be issued. Any such order to show cause 
shall contain a statement of the matters with respect to which the Commission 
is inquiring and shall call upon said licensee, permittee, or person to appear be. 
fore the Commission at a time and place stated in the order, but in no event less 
than thirty days after the receipt of such order, and give evidence upon the 
matter specified therein; except that where safety of life or property ig jp. 
volved, the Commission may provide in the order for a shorter period. If after 
hearing, or a waiver thereof, the Commission determines that an order of revoca- 
tion or suspension or a cease and desist order should issue, it shall issue such 
order, which shall include a statement of the findings of the Commission and 
the grounds and reasons therefor and specify the effective date of the order 
and shall cause the same to be served on said licensee, permittee, or person,” 

(3) Subsection (e) is amended to read as follows: 

“(e) The provisions of section 9(b) of the Administrative Procedure Act 
which apply with respect to the institution of any proceeding for the revocation 
of a license or permit shall apply also with respect to the institution, under this 
section, of any proceeding for the suspension of a license or the issuance of a 
cease and desist order.” 


[H.R. 11397, 86th Cong., 2d sess.] 


A BILL To amend the Communications Act of 1934 by adding thereto a new section to 
— commercial bribery for the purpose of inducing the broadcast performance of 
musical works 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title V of the Communications Act of 
1934 is amended by adding at the end thereof the following new section: 


“INDUCEMENTS FOR BROADCAST PERFORMANCE OF MUSICAL WORKS 


“Sec. 508. (a) It shall be unlawful: 

“(1) For any station licensee to accept payment in services, money or any 
other valuable consideration as an inducement for performing or selecting the 
performance of any particular musical work or recording thereof in which the 
party making such payment (or for whom the payment is made) has a pecuniary 
interest. 

(2) For any person directly or indirectly to pay or promise to pay services, 
money or any other valuable consideration to any station licensee as an induce- 
ment for performing or selecting the performance of any musical work or record- 
ing thereof in which the person making such payment (or for whom such payment 
is made) has a pecuniary interest. 

“(3) For any employee of a radio or television broadcast station or any other 
person to accept payment in services, money, or any other valuable consideration 
from any person other than his employer in consideration of selecting a particular 
musical work or recording thereof for broadcast. 

“(4) For any person directly or indirectly to pay or promise to pay services, 
money or any other valuable consideration to any employee or a radio or televi- 
sion broadcast station as an inducement for performing or selecting the per- 
formance of any musical work or recording thereof. 

“(b) Whoever violates any provision of subsection (a) (1), (2), (3), or (4) 
of this section shall, upon conviction thereof, be punished by imprisonment for 
not more than one year or by a fine of not more than $1,000, or both. 
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“(c) Nothing contained herein shall be construed to prohibit a party with a 
pecuniary interest in a musical work or recording thereof from making a bona 
fide purchase of time on a station in order to sponsor such musical work or 


recording thereof.” 





[H.R. 11398, 86th Cong., 2d sess.] 


A BILL To amend the Communications Act of 1934, to strengthen the effectiveness of the 
Federal Communications Commission in assuring that broadcast licensees, filing renewal 
applications, continue to operate in accordance with the public interest 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assem bled, That section 307 of the Communications Act 
of 1934, as amended (47 U.S.C. 307), is amended by striking out subsections (d) 
and (e) and inserting in lieu thereof the following subsections: 

“(d) No license granted for the operation of a broadcasting station shall be 
for a longer term than three years and no license so granted for any other class 
of station shall be for a longer term than five years, and any license granted may 
pe revoked or suspended as hereinafter provided. 

“(e) Upon the expiration of any license, upon application thereof, a renewal 
of such license may be granted from time to time for a term of not to exceed 
three years in the case of broadcasting licenses, and not to exceed five years in 
the case of other licenses, if the Commission finds that public interest, conveni- 
ence, and necessity would be served thereby. 

“(f) If the Commission finds that public interest, convenience, and necessity 
would be served thereby, a conditional renewal of broadcasting licenses for a 
term not to exceed one year may be granted upon such terms and conditions as 
the Commission, in its discretion, shall deem appropriate. Upon the expiration 
of the conditional license, upon application therefor, a renewal of the original 
license may be granted for a term not to exceed three years, if the Commission 
finds that the licensee has met the terms and conditions imposed in the condi- 
ditional renewal and that public interest, convenience, and necessity would be 
served thereby. 

“(g) In making its findings and decision on applications for renewal of broad- 
casting station licenses, the Commission shall consider among other things: 

“(1) Whether the applicant has violated any of the provisions of title V, sec- 
tion 508, subsection (a) (1) of this Act. 

“(2) Whether the applicant has ratified or consented to conduct by any of its 
officers or employees in violation of title V, section 508, subsection (a) (3) of this 
Act; provided, also, that such consent shall be presumed from recurrent viola- 
tions of section 508, subsection (a)(3) over a period of at least six months 
found by the Commission to constitute a pattern or practice. 

“(h) In order to expedite action on applications for renewal of broadcasting 
station licenses and in order to avoid needless expense to applicants for such re- 
newals, the Commission shall not require any such applicant to file any infor- 
mation which previously has been furnished to the Commission or which is not 
directly material to the considerations that affect the granting or denial of such 
application, but the Commission may require any new or additional facts it 
deems necessary to make its findings. Pending any hearings and final decision 
on such an application and the disposition of any petition for rehearing pursuant 
to section 405, the Commission shall continue such license in effect. 

“(i) No renewal of an existing station license shall be granted more than 
thirty days prior to the expiration of the original license.” 


[S. 1898, 86th Cong., 1st sess. ] 


AN ACT To amend the Communications Act of 1934 with respect to the procedure in 
obtaining a license and for rehearings under such Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 309 of the Communications Act 
of 1934 (47 U.S.C. 309) is amended to read as follows: 


“ACTION UPON APPLICATIONS ; FORM OF AND CONDITIONS ATTACHED TO LICENSES 


“SEC. 309. (a)(1) No application provided for in sections 308, 310(b), and 
325(b) for an instrument of authorization or any station in the broadcasting or 
common carrier services or for any station within the scope of subsection (e) 
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shall be granted by the Commision earlier than thirty days following issuance 
of public notice by the Commission of the acceptance for filing of such application 
or of any substantial amendment thereof: Provided, That this requirement shall 
not apply to any minor amendment of any such application or to any application 
for (A) minor change in the facilities of an authorized station, (B) consent to 
an involuntary assignment or transfer under section 310(b) or to an assign- 
ment or transfer thereunder which does not involve a substantial change jp 
ownership or control, (C) license under section 319(c) or, pending applica. 
tion for or grant of such license any special or temporary authorization to 
permit interim operation to facilitate completion of authorized construction 
or to provide substantially the same service as would be authorized by guch 
license, (D) extension of time to complete construction or authorized faeij. 
ities, (E) authorization of facilities for remote pickups, studio links ang 
similar facilities for use in the operation of a broadcast station, or (F) authori. 
zations pursuant to section 325(b) where the programs to be transmitted are 
special events not of a continuing nature, or (G) special temporary authorization 
for nonbroadcast operation not to exceed thirty days where no application for 
regular operation is contemplated to be filed or pending the filing of an applica. 
tion for such regular operation or (H) authorization under any of the proviso 
clauses of section 308(a). 

“(2) Any party in interest may file a petition to deny any application or 
amendment thereof to which the requirement of paragraph (1) of this subsection 
applies at any time prior to the day of Commission grant thereof without 
hearing or formal designation thereof for hearing: Provided, That, with respet 
to any classification of applications, the Commission from time to time by rule 
may specify a shorter period (no less than thirty days following the issuance of 
public notice by the Commission of the acceptance for filing of such applica- 
tion or of any substantial amendment thereof), which shorter period shall be 
reasonably related to the time when the applications would normally be reached 
for processing. Such petition shall be served on the applicant and shall contain 
specific allegations of fact sufficient to show that the petitioner is a party in 
interest and that a grant thereof would be prima facie inconsistent with sub- 
section (b). Such allegations of fact shall, except for those of which official 
notice may be taken, be supported by affidavit of a person or persons with per- 
sonal knowledge thereof. The applicant shall be given the opportunity to file a 
reply in which allegations of fact or denials thereof shall similarly be supported 
\Yy affidavit. If the Commission finds on the basis of the application, the plead- 
ings filed, or other matters which it may officially notice that there are no sub- 
stantial and material questions of fact and that a grant of the application 
would be consistent with subsection (b), it shall make the grant, deny the 
petition, and issue a concise statement of the reasons for denying the petition 
which shall dispose of each substantial question presented thereby. If a 
substantial and material question of fact is presented or if the Commission for 
any other reason is unable to find that grant of the application would be con- 
sistent with subsection (b), it shall proceed as provided in subsection (c). 

“(b) Whether or not a petition to deny is filed under subsection (a), the 
Commission shall examine each application provided for in section 308. If upon 
examination of any such application provided for in section 308 and upon 
consideration of any such petition and any reply thereto or such other matters 
as the Commission may officially notice the Commission shall find that public 
interest, convenience, and necessity would be served by the granting thereof, it 
shall grant such application, 

“(ce) If upon examination of any such application, petition to deny or reply 
thereto or such other matters as the Commission may officially notice the Com- 
mission is unable to make the finding specified in subsection (b), it shall 
formally designate the application for hearing on the ground or reasons then 
obtaining and shall forthwith notify the applicant and all other known parties 
in interest of such action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not including issues or require- 
ments phrased generally: Provided, That, if the Commission finds that by first 
giving the applicant and other known parties in interest notice of all objections 
to such application and an opportunity to reply thereto a determination of the 
application may be expedited, it shall forthwith give such notice and opportunity 
for reply before formally designating the application for hearing. The parties 
in interest, if any, who are not notified by the Commission of its action with 
respect to a particular application, may acquire the status of a party to the 
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proceeding thereon by filing a petition for intervention showing the basis for 
their interest at any time not less than ten days prior to the date of hearing. 
Any hearing subsequently held upon such application shall be a full hearing in 
which the applicant and all other parties in interest shall be permitted to partici- 
pate. The burden of proceeding with the introduction of evidence and the burden 
of proof shall be upon the applicant, except that with respect to any issue 
presented by a petition to deny or a petition to enlarge the issues, such burdens 
shall be as determined by the Commission. ; 

“(d) When an application subject to subsection (a) has been filed, the Com- 
mission, notwithstanding the requirements thereof, may, if otherwise authorized 
by law and if it finds that there are extraordinary circumstances requiring 
emergency operations in the public interest and that delay in the institution of 
such emergency operations would seriously prejudice the public interest, grant a 
temporary authorization, accompanied by a statement of its reasons therefor, 
to permit such emergency operations for a period not exceeding ninety days, 
and upon making like findings may extend such temporary authorization for one 
additional period not to exceed ninety days. When any such grant is made, the 
Commission shall give expeditious treatment to any timely filed petition to deny 
such application and to any petition for rehearing of such grant filed under 
section 405. f ; ! a 

“(e) The stations other than in the broadcasting or common carrier service 
referred to in subsection (a) are (1) fixed point-to-point microwave stations, 
but not including control and relay stations used as integral parts of mobile 
radio systems, (2) industrial radio positioning stations for which frequencies 
are assigned on an exclusive basis, (3) aeronautical en route stations, (4) 
aeronautical advisory stations, (5) airdrome control stations, (6) aeronautical 
fixed stations, and (7) such other stations or classes of stations as the 
Commission by rule provides. 

“(f) The Commission is authorized to adopt by rule reasonable classifications 
of applications and amendments in order to effectuate the purposes of this sec- 
tion. 

“(g) Such station licenses as the Commission may grant shall be in such 
general form as it may prescribe, but each license shall contain, in addition to 
other provisions, a statement of the following conditions to which such license 
shall be subject: (1) The station license shall not vest in the licensee any right 
to operate the station nor any right in the use of the frequencies designated in 
the license beyond the term thereof nor in any other manner than authorized 
therein; (2) neither the license nor the right granted thereunder shall be as- 
signed or otherwise transferred in violation of this Act; (3) every license issued 
under this Act shall be subject in terms to the right of use or control conferred 
by section 606 hereof.” 

Sec. 2. Section 319(c) of the Communications Act of 1934 (47 U.S.C. 319(¢) ) 
is amended by striking out “and (c)” and inserting in lieu thereof “(c), (d), 
and (e)”. 

Sec. 3. Section 405 of the Communications Act of 1934 (47 U.S.C. 405) is 
amended— 

(1) by striking out “and party” in the first sentence and inserting in lieu 
thereof “any party”, and 

(2) by inserting after the fourth sentence a new sentence as follows: “The 
Commission shall enter an order, with a concise statement of the reasons 
therefor, denying a petition for rehearing or granting such petition, in whole 
or in part, and ordering such further proceedings as may be appropriate : 
Provided, That in any case where such petition relates to an instrument of 
authorization granted without a hearing, the Commission shall take such 
action within ninety days of the filing of such petition.” 
Passed the Senate August 19 (legislative day, August 18), 1959. 


Attest : FELTON M. JOHNSTON, 
Secretary. 
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[H.R. 7017, 86th Cong., 1st sess. ] 


A BILL To amend the Communications Act of 1934 for the purpose of substituting a 
“pregnant procedure” for the “protest procedure’ now provided for by section 809, and 
for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 309 of the Communic ations Act 
of 1934, as amended (47 U.S.C. 309), is amended to read as follows 


“ACTION UPON APPLICATIONS 


“Sec. 309. (a) (1) No application provided for in section 308 for an instrument 
of authorization for any station in the broadcasting or common carrier services, 
or for any station within the scope of subsection (d), shall be granted by the 
Commission earlier than thirty days following issuance of public notice by 
the Commission of the acceptance for filing of such application or of any supb- 
stantial amendment thereof; except that this requirement shall not apply to 
any minor amendment of any such application or to any application for (i) minor 
change in the facilities of an authorized station, (ii) consent to an involuntary 
assignment or transfer under section 310(b) or to an assignment or transfer 
thereunder which does not involve a substantial change in ownership or control, 
(iii) license under section 319(c) or, pending application for or grant of such 
license, any special or temporary authorization to permit interim operation to 
facilitate completion of authorized construction or to provide substantially the 
same service as would be authorized by such license, (iv) extension of time to 
complete construction of authorized facilities, (v) authorization of facilities 
for remote pickups and studio links for use by the licensee or permittee of a 
broadcast station in the operation of such station or (vi) authorization under 
any of the proviso clauses of section 308(a). 

“(2) Any party in interest may file a petition to deny any application or 
amendment thereof to which paragraph (1) of this subsection applies at any time 
prior to the day of Commission grant thereof without hearing or formal designa- 
tion thereof for hearing. Such petition shall be served on the applicant and shall 
contain specific allegations of fact sufficient to show that the petitioner is a party 
in interest and that a grant thereof would be prima facie inconsistent with 
subsection (b). Such allegations of fact shall, except for those of which 
official notice may be taken, be supported by affidavit of a person or persons with 
personal knowledge thereof. The applicant shall be given the opportunity to file 
a reply in which allegations of fact or denials thereof shall similarly be sup- 
ported by affidavit. If the Commission, after oral argument if it deems oral 
argument appropriate, finds that there are no substantial and material questions 
of fact and that grant of the application would be consistent with subsection (b), 
it shall make the grant, deny the petition and issue a concise statement of the 
reasons for denying the petition which shall dispose of each substantial question 
presented thereby. If a substantial and material question of fact is presented 
or if the Commission for any other reason is unable to find that grant of the 
application would be consistent with subsection (b), it shall proceed as provided 
in subsection (c). 

“(b) Whether or not a petition to deny is filed under subsection (a), the 
Commission shall examine each application provided for in section 308, If upon 
examination of any such application and upon consideration of any such petition 
and any reply thereto, the Commission shall find that public interest, convenience, 
and necessity would be served by the granting thereof, it shall grant such 
application. 

“(c) If upon examination of any such application the Commission is unable 
to make the finding specified in subsection (b), it shall forthwith notify the 
applicant and all other known parties in interest of the grounds and reasons 
for its inability to make such finding other than the grounds and reasons specified 
in any petition to deny the application filed under subsection (a). Such notice, 
which shall precede formal designation for a hearing, shall advise the applicant 
and all other known parties in interest of all such other objections made to 
the application as well as the source and nature of such objections. Following 
such notice, the applicant shall be given an opportunity to reply. If the Com- 
mission, after considering such reply and any petition to deny the application 
filed under subsection (a) as well as any reply thereto, shall be unable to make 
the finding specified in subsection (b), it shall formally designate the application 
for hearing on the grounds or reasons then obtaining and shall notify the 
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applicant and all other known parties in interest of such action and the grounds 
and reasons therefor and shall specify the issues to be heard. Any party in 
interest who is not notified by the Commission of its action with respect to a 
particular application may acquire the status of a party to the proceeding thereon 
py filing a petition for intervention showing the basis for its interest at any time 
not less than ten days prior to the date of hearing. Any hearing subsequently 
held upon such application shall be a full hearing in which the applicant and 
all other parties in interest shall be permitted to participate. The burden of 
proceeding with the introduction of evidence and the burden of proof shall be 
upon the applicant, except that, with respect to any issue presented by a petition 
to deny or a petition to enlarge issues and specified by the Commission, both 
such burdens shall be as determined by the Commission. 

“(d) The stations other than in the broadcasting or common carrier service 
referred to in subsection (a) are (1) fixed point-to-point stations, but not in- 
cluding control and relay stations used as integral parts of mobile radio systems, 
(2) industrial radiopositioning stations for which frequencies are assigned on 
an exclusive basis, (3) aeronautical en route stations, (4) aeronautical advisory 
stations, (5) airdrome control stations, (6) aeronautical fixed stations, and 
(7) such other stations or classes of stations as the Commission by rule provides. 

“(e) The Commission is authorized to adopt by rule reasonable classification 
of applications and amendments in order to effectuate the purposes of this 

tion.” 

— 2. Section 405 of such Act (47 U.S.C. 405) is amended to read as follows: 


‘““REHEARINGS BEFORE COMMISSION 


“sec. 405. After a decision, order, or requirement has been made by the Com- 
mission in any proceeding, any party thereto, or any other person aggrieved 
or whose interests are adversely affected thereby, may petition for rehearing; 
and it shall be lawful for the Commission, in its discretion, to grant such a 
rehearing if sufficient reason therefor be made to appear. Petitions for re- 
hearing must be filed within thirty days from the date upon which public notice 
is given of any decision, order, or requirement complained of. No such applica- 
tion shall excuse any person from complying with or obeying any decision, 
order, or requirement of the Commission, or operate in any manner to stay 
or postpone the enforcement thereof, without the special order of the Commis- 
sion. The filing of a petition for rehearing shall not be a condition precedent 
to judicial review of any such decision, order, or requirement, except where 
the party seeking such review (1) was not a party to the proceedings resulting 
in such decision, order, or requirement, or (2) relies on questions of fact or law 
upon which the Commission has been afforded no opportunity to pass. The 
Commission shall enter an order, with a concise statement of the reasons there- 
for, denying a petition for rehearing or granting such petition in whole or in 
part and ordering such further proceedings as may be appropriate; and in 
any case where such petition relates to an instrument of authorization granted 
without a hearing the Commission shall take such action within ninety days 
of the filing of such petition. Rehearings shall be governed by such general 
rules as the Commission may establish, except that no evidence other than 
newly discovered evidence, evidence which has become available only since the 
original taking of evidence, or evidence which the Commission believes should 
have been taken in the original proceeding shall be taken on rehearing. The 
time within which a petition for review must be filed in a proceeding to which 
section 402(a) applies, or within which an appeal must be taken under section 
402(b), shall be computed from the date upon which public notice is given of 
orders disposing of all petitions for rehearing filed in any case, but any decision, 
order, or requirement made after such rehearing reversing, changing, or modify- 
ing the original order shall be subject to the same provisions with respect to 
rehearing as an original order.” 
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U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., April 15, 1960, 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DeEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H.R. 11341) to promote the Public 
interest by amending the Communications Act of 1934, to require a public hearing 
before the original granting of broadcast licenses, to regulate “payoffs” and 
“swap-ofts” between applicants for such licenses, to grant authority to suspend 
such licenses, to make more effective the requirement regarding announcements 
as to broadcast matter which is paid for, to prohibit certain deceptive practices 
in the case of quiz programs, and for other purposes. 

Section 309 of the Communications Act of 1934, as amended (47 U.S.C. 309) 
authorizes the Federal Communications Commission to grant without a hearing 
an application for a permit or license if it finds that public interest, convenience, 
and necessity would be served by the granting thereof. Section 1 of the bij] 
would amend section 309 to require the Commission to hold a public hearing in 
the area involved before granting a broadcast station license, a construction 
permit, or modification of a license or permit. Section 1 would also amend 
section 309 so as to prohibit one applicant for a license or permit to pay another 
applicant to withdraw the latter’s application unless approved by the Commission 
and only if the proposed payment is limited in amount to legitimate and prudent 
expenditures in prosecuting the application. Section 1 would further amend 
section 309 by declaring “swap-off” to be contrary to the public interest, con. 
venience, and necessity, the term “swap-offs” meaning any arrangement whereby 
an applicant for a license or permit, in return for the withdrawal by any other 
applicant for such license or permit, agrees not to file an application for, or to 
withdraw as an applicant for, any other license or permit. 

Inasmuch as the proposed amendments of section 309 would primarily affect 
the operations of the Federal Communications Commission, the Department of 
Justice defers to the views of the Commission concerning their enactment. 

Section 312 of the Act (47 U.S.C. 312) authorizes the Commission to revoke 
station licenses on certain specified grounds. Section 2 of the bill would amend 
section 312 to add as a ground for revocation the violation of certain sections 
of title 18, United States Code; namely, section 1304 (broadcasting of lottery 
information), section 1343 (broadcasting of schemes to defraud), and section 
1464 (broadcasting of obscene language). Section 2 would also amend the 
section so as to authorize the Commission to suspend (as an alternative to re- 
vocation) a station license for a period of not more than 10 consecutive days for 
(1) false statements in the application or in any statement of fact required pur- 
suant to section 308, (2) conditions which would warrant the Commission in 
refusing to grant a license on an original application, (3) failure to operate 
according to the terms of the license, (4) violation of or failure to observe 
provisions of the act or rules or regulations authorized by the act, (5) violation 
of cease and desist orders, and (6) violation of sections 1304, 1343, or 1464 of title 
18, United States Code, referred to above. 

In his report to the President on “Deceptive Practices in Broadcasting Media” 
(See H. Rept. 1258, 86th Cong., pp. 61-90), the Attorney General indicated that 
the revocation of licenses, the only express sanction now authorized under the 
act, was too drastic and that less severe sanctions should be authorized, in- 
cluding temporary suspension of licenses. The length of time during which 
suspension should be authorized involves a question concerning concerning which 
the Department defers to the views of the Federal Communications Commission. 

Section 3 of the bill would amend section 317 of the act to require announce- 
ment by the person in control of a broadcasting station of any payment made or 
accepted for any matter broadcast, including the name of the person making 
such payment, but the person in control of the broadcasting would not be re- 
quired to make such an announcement if neither he nor any officer or employee 
of such person had knowledge of such payment or lack of such knowledge was 
not due to failure to use reasonable diligence. The person who makes the an- 
nouncement would not be held to have violated the section if the announcement 
so made is false, provided he establishes that he made the announcement in 
good faith in reliance upon information furnished by the person making the 
payment. Violations of the section would presumably be subject to criminal 
penalties under section 501 of the act. 








oh 


a n t ii 


lic 


COMMUNICATIONS ACT AMENDMENTS 15 


In his aforementioned report, the Attorney General pointed out that present 
section 317, coupled with the criminal sanctions of section 501, makes “payola 
a criminal offense as to a broadcasting station only, and he recommended the 
enactment of legislation which would also make “‘payola” on the part of employees 
of stations a criminal offense (H. Rept. 1258, p. 90) is i 

While the Department would have no objection to the enactment of legislation 
similar to the proposed new section 317, we think it might be necessary to define 
the term “person in control” of broadcasting. } : 

Section 4 of the bill would add a new section 508 to the act which would 
make it unlawful for any person, with intent to deceive the listening or viewing 
public, (1) to supply secret assistance to a participant in a purportedly bona fide 
contest of knowledge or skill so as to prearrange or predetermine the outcome 
of the contest, (2) to induce a participant to refrain from using or displaying 
his knowledge or skill in such a contest, and (3) to produce or participate in a 
production for broadcasting, to broadcast, or to offer to a licensee for broadcast- 
ing any such program with reasonable ground to believe that the acts described 
above have been done or are going to be done. : 

The aforementioned report of the Attorney General surveyed the recent dis- 
closures concerning rigged and deceptive television and radio programs, and 
concluded that by promulgating additional rules and regulations under their 
affirmative statutory duty to protect the public interest in broadcasting and adver- 
tising the Federal Communications Commission and the Federal Trade Com- 
mission could take effective action against such practices. In submitting the 
report the Attorney General stated that “it seems premature to recommend any 
substantial legislative changes until the agencies and the industry have had an 
adequate opportunity to show the effectiveness of present and recommended action 
in dealing with the problems under existing authority.” (H. Rept. 1258, p. 63). 
If the proposed section 508 should be enacted, however, it is recommended that 
paragraph (4) of subsection (a), relating to conspiracy to violate the section, be 
deleted, as it is unnecessary in view of section 371 of title 18, United States Code. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., April 18, 1960. 
Hon, OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


My Deak Mr. CHairMaN: This is in reply to your letter of March 25, 1960, 
requesting the views of this office with respect to H.R. 11341, to promote the 
public interest by amending the Communications Act of 1934, to require a public 
hearing before the original granting of broadcast licenses, to regulate “payoffs” 
and “swap-offs” between applicants for such licenses, to grant authority to sus- 
pend such licenses, to make more effective the requirement regarding announce- 
ments as to broadcast matter which is paid for, to prohibit certain deceptive 
practices in the case of quiz programs, and for other purposes. 

While the Bureau of the Budget is in general agreement with the purposes of 
the legislation, we recommend against the mandatory hearing requirement in 
section 1 of the bill for the reasons given by the Federal Communications Com- 
mission in its testimony of April 12, 1960, and would also like to call to the com- 
mittee’s attention the numerous technical objections to the bill raised by the 
Federal Communications Commission, the Department of Justice, and the Federal 
Trade Commission. 

Sincerely yours, 
PHILLE 8. HueHEs, 
Assistant Director for Legislative Reference. 
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FEDERAL TRADE COMMISSION, 
Washington, April 11, 1969, 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: This is in response to your request of March 25, 1960 
for comment upon H.R. 11341, 86th Congress, 2d session, a bill to promote the 
public interest by amending the Communications Act of 1934, to require a public 
hearing before the original granting of broadcast licenses, to regulate “pay. 
offs” and “swap-offs” between applicants for such licenses, to grant authority 
to suspend stch licenses, to make more effective the requirement regarding 
announcements as to broadcast matter which is paid for, to prohibit certain 
deceptive practices in the case of quiz programs, and for other purposes, 

Section 1 of the bill would amend section 309 of the Communications Act of 
1934 to modify the procedural steps to be taken by the Federal Communications 
Commission on applications for construction permits, station licenses, and 
modifications and renewals of licenses. It would also establish conditions 
under which one competing applicant for a license or permit may pay com- 
pensation to another for withdrawal of the other as an applicant, subject to 
regulations of the Federal Communications Commission, and would prohibit 
“swap-offs,” i.e, arrangements whereby an applicant for a license or con- 
struction permit withdraws his application in return for the withdrawal of 
another applicant for some other license or permit. 

As the proposed amendment of section 309 of the Federal Communications 
Commission Act pertains to matters within the jurisdictional and administra- 
tive authority of the Federal Communications Commission and would have no 
effect upon the duties or functions of the Federal Trade Commission, we have 
no comment to offer upon this section of the bill. 

Section 2 of the bill would amend section 312 of the Communications Act of 
1934 by adding instances of violation of sections 1804, 1348, and 1464 of title 18 
of the United States Code to the grounds for which the Federal Communica- 
tions Commission may revoke a Station license or construction permit. In 
addition, it would authorize the Federal Communications Commission to sus- 
pend a station license for a period of not more than 10 consecutive days for any 
of the various reasons which may be considered under that agency’s authority 
to revoke a station license or construction permit. Corresponding amendments 
also would be made to the section of law pertaining to Federal Communications 
Commission procedure to cover actions taken for suspension as well as actions 
for revocation. 

Again, this proposed amendment deals with matters primarily within the 
jurisdictional and administrative authority of the Federal Communications 
Commission. The Federal Trade Commission, therefore, offers no comment 
other than to note that, to the extent that grounds for revocation or suspension 
of licenses would include a violation of title 18, United States Code, section 
1304 (criminal statute prohibiting the broadcasting of lottery information) and 
title 18, United States Code, section 1343 (criminal statute prohibiting the use 
of broadcasting in furtherance of schemes to obtain money or property by 
means of false or fraudulent pretense), this additional authority would be 
consistent with, and in aid of, the Federal Trade Commission’s efforts against 
the dissemination of lottery schemes in interstate commerce and false and 
deceptive advertising and representations when the latter reach the proportion 
of being fraudulent. 

Section 3 of the bill would amend section 317 of the Communications Act of 
1934 to require the “person in control” of the broadcasting of any matter, for 
which payment is made, promised, charged, or accepted by any person, to an- 
nounce that the matter in question was paid for and disclose the name of the 
person who has made, promised, or furnished payment. The section would 
except situations where neither the “person in control” nor any officer or em- 
ployee of such person had requisite knowledge, if such lack of knowledge was 
not due to a failure to exercise reasonable diligence. Also excepted would be 
instances where the “person in control” made ah announcement in purported 
compliance with the law in good faith reliance upon information furnished by 
the person making or promising the payment, provided the “person in control” 
had secured a requisite guaranty from the one making payment relating to the 
payment in question. 
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Correspondingly, the amendment would require the person making or prom- 
jsing to make the payment for the broadcasting of any matter to inform the 
“person in eontrol” as to the name and address of the person making or prom- 
ising payment, the identification of the person to whom payment is made or is 
to be made, and the nature and amount of value of payment. The person mak- 
ing payment must, upon request of the “person in control,” submit a guaranty 
that all the information given is full and accurate. 

The primary effect of this amendment would be to expand the present section 
317 coverage of licensees who fail to announce that the broadcasting of matter 
is paid for to include and place responsibilities upon those who make payment 
for the broadcasting of such matter. As testified to before the Subcommittee on 
Legislative Oversight on March 4, 1960, the Federal Trade Commission has been 
most active in taking steps against those making payments in instances of 
“payola” or “plugola.” As it was then explained, the Commission feels that, 
within the limits of its appropriations, action against those making such pay- 
ments, rather than against the numerous recipients of the payments, would be 
more effective in attacking the practice. The Commission’s statement concluded 
as follows : 

“It is apparent that this Commission could spend a substantial portion of its 
appropriation to clean up, in its entirety, the ‘payola’ and ‘plugola’ practices 
which have come to its attention since your November hearings. For this reason, 
we subscribe to the recommendation set forth in the subcommittee’s interim re- 
port, and we favor the enactment of legislation which would provide criminal 
penalties for practices generally described in this report as ‘payola’ or ‘plugola.’” 

Therefore, keeping in mind that the criminal provision of section 501 of the 
Communications Act would apply in the event of a violation of section 317 of 
that act, the Commission favors the purposes of the proposed amendment. 

While section 317, as proposed to be amended, would apply to those who make 
payments and persons in control of broadcasting, the amendment does not go so 
far as to include disk jockeys, announcers, and others who may actually receive 
the undercover payments. In order to afford a more complete and effective 
stoppage of the practices in question, the Commission recommends that con- 
sideration be given to including the activities of such additional classes of per- 
sons in the proposed legislation. 

Section 317 would be written in terms of notification to, and the responsibili- 
ties of, “the person in control of such [the] broadcasting.” This phrase is not 
defined in the bill and is susceptible of varying constructions. Its use also 
would require adjudication as to who is “the person in control” of any broadcast 
which may be involved. 

The two enumerated exceptions to subsection (b) of section 317 are stated 
in the conjunctive. It appears that these two exceptions are intended as alter- 
natives and that the word “or,” rather than the word “and,” should be used at 
line 6 of page 11 of the bill. 

Section 4 of the bill would add a new section 508 to the Communications Act 
of 1984, providing criminal penalties for various acts taken to assist in the 
effectuation of broadcasting or telecasting rigged quiz shows. 

In light of the prevalence of such acts and practices, as disclosed during the 
recent hearings before the Subcommittee on Legislative Oversight, the Com- 
mission favors the enactment of specific criminal legislation, in the nature of 
that proposed. Inasmuch as this is a proposed criminal section to be added to 
the Communications Act of 1934, the Commission defers comment as to the 
particular provisions of the section to the Federal Communications Commission 
and the Department of Justice. 

By direction of the Commission : 


Ear W. KInTNER, Chairman. 


N.B.—In view of the hearings scheduled to begin April 12, 1960, this report 
has not been cleared with the Bureau of the Budget. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE Bupeet, 
Washington, D.C., April 18, 1969, 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


My Dear Mr. CuHarrMAN: This is in reply to your letter of February 12, 1969 
requesting the views of this office with respect to H.R. 10241, a bill to amend 
the Communications Act of 1934 by adding thereto a new section to prohibit the 
broadcasting of material intended to deceive the listening or viewing public, 

The Bureau of the Budget favors the purpose of H.R. 10241, but would like 
to call to the committee’s attention the technical criticisms made by the Federg} 
Communications Commission, the Department of Justice, and the Federal Trade 
Commission. 

Sincerely yours, 
PHILLIP S. Hueues, 
Assistant Director for Legislative Reference, 


FEDERAL TRADE COMMISSION, 
Washington, April 11, 1960. 
Hon. OREN Harkis, 
Chairman, Commvittee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DeEAR Mr. CHAIRMAN: This is in response to your letter of February 12, 1960, 
inviting comment upon H.R. 10241, 86th Congress, 2d session, a bill to amend 
the Communications Act of 1934 by adding thereto a new section to prohibit the 
broadcasting of material intended to deceive the listening or viewing public. 

The bill would make it a criminal offense, punishable by fine and imprison- 
ment, for any person to use, or to cause or assist any person to use, the facilities 
of any station for the broadcasting of any program, or part thereof, with intent to 
deceive the viewing or listening public: for any person to prepare, or to cause 
or assist any person to prepare, any material for use in any broadcasting pro- 
gram, or any part thereof, with intent to deceive the viewing or listening public: 
for two or more persons to conspire to do any such prohibited act or thing, 
if one or more such persons does any act to effect the object of the conspiracy, 

By a separate and express provision advertising is made a part of broad- 
casting with the proposed amendment. 

The proposed new section 330(a) to the Communications Act of 1934 being 
a statement of proscribed activities which ultimately would have to be investi- 
gated by the Federal Communications Commission and prosecuted by the Depart- 
ment of Justice, and therefore would not involve or affect the functions of this 
Commission, we believe it appropriate to defer to the above-mentioned agencies 
and make no comment with respect to this subsection. On the other hand, sub- 
section (c) of the proposed section 330 would make advertising matter which 
is broadcast a part of a program subject to the criminal penalties in this section. 
This Commission believes that subsection (¢c) should not be enacted, and the 
bill should not apply to advertising, for the following reasons. 

The Federal Trade Commission, from the date of its creation, has employed 
its authority against instances of false and deceptive advertising. The passage 
of the Wheeler-Lea amendment in 1938 gave added impetus to that effort. 
Today we have a monitoring unit engaged in appraising advertising not only as 
disseminated by TV and radio, but as disseminated through other media as well. 
The Commission does not deem it necessary to have general criminal sanctions 
in order for it to discrage its responsibilities in the field of advertising. 

As the committee is aware, under authority of the Wheeler-Lea amendment 
to the Federal Trade Commission Act, this Commission may refer to the Attorney 
General for criminal prosecution false advetising of foods, drugs, devices, and 
cosmetics, regardless of the media used to disseminate the false advertising. 
Under this proposal any advertising matter which is broadcast is deemed to be 
a part of a program. Presumably subsection (c) is intended to subject false 
advertising to criminal sanction. However, it does not directly so state. Except 
upon the premise that false advertising broadcast over the airways should be 
treated differently than false advertising in other media, this Commission could 
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not justify different treatment of false advertising in different communications 
media. Although we recognize that the Congress could in its discretion deter- 
mine to follow such course, it did not see fit to do so when considering the 
Wheeler-Lea amendment. 

While the contemplated criminal proceedings would be instituted by the 
Department of Justice, it is assumed that administration up to the point of such 
formal action would be the responsibility of the Federal Communications 
Commission. 

Thus, the proposal would establish a dual responsibility for proceeding against 
deceptive advertising. When foods, drugs, devices, or cosmetics are involved, 
the same advertising would be subject to criminal action by either or both the 
Federal Trade Commission and the Federal Communications Commission, 
through the Department of Justice, when broadcasting is the medium, and 
py the Federal Trade Commission, through the Department of Justice, when 
any other medium is used. On the other hand, the Federal Trade Commission 
could itself undertake an administrative proceeding with respect to the dissemi- 
nation of such advertising through any medium. Similarly, when products other 
than foods, drugs, devices, or cosmetics are involved, and the Federal Communi- 
eations Commission undertook action with respect to false advertising 
disseminated by radio or television, the Federal Trade Commission would still 
have to undertake its administrative action in the event the same advertising 
was disseminted through other media. 

We believe, therefore, that the proposal would result in involved and costly 
duplication ob enforcement effort in conection with the same advertising 
message disseminated through different media. 

The proposal would also establish different standards for judging the pro- 
priety of advertising where broadcasting is involved, as distinguished from the 
situation where any other medium is used. It is conceivable that different results 
might be reached by the Federal Comunications Commission and the Federal 
Trade Commission following the application of their respective authorizing legis- 
lation to particular advertising. 

This is especially true since the jurisdiction of the Federal Communications 
Commission would be dependent upon the presence of the element of intent to 
deceive, whereas this agency’s authority to request the undertaking of criminal 
proceedings is not alone dependent upon the presence of such an intent, and such 
an intent is not at all an element in this agency’s administrative proceedings. 

The objective of H.R. 10241 appears to be aimed at correcting the same situa- 
tion as H.R. 11841. The Commission believes that H.R. 11341 would more 
adequately meet the objective of the legislation than H.R. 10241. 

By direction of the Commission : 

EArt W. KINTNER, Chairman. 


N.B.—In view of hearings scheduled to begin April 12, 1960, this report has not 
been cleared with the Bureau of the Budget. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., April 15, 1960. 
Hon. OREN HArnrts, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Deak Mr. CHaiRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H.R. 10241) to amend the Communi- 
cations Act of 1934 by adding thereto a new section to prohibit the broadcasting 
of material intended to deceive the listening or viewing public. 

The bill would amend the Communications Act of 1934 by making it unlawful 
for any person to use, or to cause or assist any person to use, the facilities of 
any station to broadcast any program, or part thereof (including advertising 
matter), with intent to deceive the listening or viewing public; or for any person 
to prepare, or to cause or assist any person to prepare, any material for use 
in a program with intent to deceive the listening or viewing public; or for two 
or more persons to conspire to do any such prohibited act or thing if one or 
more of such persons does any act to effect the object of the conspiracy. Viola- 
tions of the measure would be punishable by a fine of not more than $5,000 or 
imprisonment for not more than 2 years, or both. 
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The bill is designed to prevent such practices as rigged and deceptive tele. 
vision and radio programs, especially quiz shows. In December 1959, the 
Attorney General surveyed the recent disclosures of such practices in his report 
to the President on “Deceptive Practices in Broadcasting Media.” (See H, Rept, 
1258, 86th Cong., pp. 61-90.) In that report the Attorney General concludeg 
that by promulgating additional rules and regulations under their affirmative 
statutory duty to protect the public interest in broadcasting and advertising 
the Federal Communications Commission and the Federal Trade Commission 
could take effective action against such practices. In submitting the report 
the Attorney General stated that “it seems premature to recommend any gyb. 
stantial legislative changes until the agencies and the industry have had an 
adequate opportunity to show the effectiveness of present and recommended 
action in dealing with the problems under existing authority” (H. Rept. 1258 
p. 63). 5 

If, however, the Congress deems it advisable to make the proscribed activities 
a crime, it is believed that there are certain features of the instant bill which 
should receive further consideration. 

It is believed that the bill is too broad in its coverage and might even operate 
as a threat to freedom of speech in areas presumably not contemplated by the 
measure. For example, a political speech containing incorrect facts might, under 
this bill, be alleged to be a broadcast of matter “with intent to deceive the 
listening or viewing public.” Also, in the field of dramatic expression, there are 
many instances of legitimate “dramatic license” which may deceive portions of 
the audience. If false broadcasts are to be dealt with by legislation, it would 
seem desirable to enact a bill more narrowly drafted to cover the specific abuses 
recently disclosed. 

It is noted that, for the purposes of the measure, advertising matter which js 
broadcast in connection with a “program” shall be held to be part of such pro- 
gram. However, the term “program” is not defined and it is not clear whether 
it would include or is intended to include “spot” advertising announcements not 
a part of a larger entertainment or informational program. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
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LAWRENCE E. Watsu, 
Deputy Attorney General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., April 18, 1960. 
Hon. OREN HArpgIs, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
senatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of February 12, 1960, 
requesting the views of this office with respect to H.R. 10242, a bill to amend the 
Communications Act of 1934, to strengthen the effectiveness of the Federal Com- 
munications Commission in assuring that broadcasting licensees operate in 
accordance with the public interest. 

The Bureau of the Budget would have no objection to the enactment of legis 
lation for this purpose. 

Sincerely yours, 
Puiture S. HuGHes, 
Assistant Director for Legislative Reference. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., April 15, 1960. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre 
sentatives, Washington, D.C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill, H.R. 10242, to amend the Communica- 
tions Act of 1934, to strengthen the effectiveness of the Federal Communications 
Commission in assuring that broadcasting licensees operate in accordance with 
the public interest. 
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Section 307 of the Communications Act of 1934 (47 U.S.C. 307) provides that 
proadcasting licenses shall be granted for no longer than 3 years and renewed 
for the same period. The bill would amend the section to authorize the Com- 
mission, in the alternative, to grant a conditional renewal for not to exceed 1 

ear on such conditions as the Commission shall deem appropriate. Upon 

expiration of the conditional license, a renewal of the original license may be 

ted for a term not to exceed 3 years if the Commission finds that the licensee 

has met the conditions imposed in the conditional renewal and that the public 
t, convenience, and necessity would be served thereby. 

Section 312 of the act (47 U.S.C. 312) authorizes the Commission to revoke 
station licenses on certain specified grounds. The bill would amend section 312 
so as to authorize the Commission to suspend, rather than revoke, any station 
license for a term not to exceed 30 consecutive days for (a) failure to operate 
according to the terms of the license, (b) violation of provisions of the Com- 
munications Act or failure to observe rules or regulations authorized by the act, 
or (¢c) violation of cease and desist orders. 

In his report to the President on deceptive practices in broadcasting media, 
December 30, 1959 (see H. Rept. 1258, 86th Cong., pp. 61-90), the Attorney 
General pointed out that under existing law the Federal Communications Com- 
mission has only one express sanction which it may impose upon a broadcaster— 
revocation of his license. The Attorney General indicated that the drastic nature 
of this sanction might well explain its infrequent use in the past, and stated that 
the Commission should be expressly authorized to impose less severe sanctions 
for actions violating the Communications Act or regulations issued pursuant to it. 
Such sanctions could include temporary suspension or conditional licenses 
(H. Rept. 1258, pp. 89-90). 

The objectives of the measure appear to be in accord with the Attorney Gen- 
eral’s recommendations. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., May 8, 1960. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 

My Dear Mr. CuarrMan: This is in reply to your letters of April 6, 1960, 
requesting the views of this office with respect to H.R. 11397, a bill to amend the 
Communications Act of 1934 by adding thereto a new section to prohibit commer- 
cial bribery for the purpose of inducing the broadcast performance of musical 
works, and H.R. 11398, a bill to amend the Communications Act of 1934, to 
strengthen the effectiveness of the Federal Communications Commission in assur- 
ing that broadcast licensees, filing renewal applications, continue to operate in 
accordance with the public interest. 

The Bureau of the Budget is in general agreement with the purposes of both 
bills, but would like to call to the committee’s attention the technical objections 
raised by the Federal Communications Commission, the Department of Justice, 
and the Federal Trade Commission. 

Sincerely yours, 
PHILLIP 8S. HUGHES, 
Assistant Director for Legislative Reference. 
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U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GEN 
Washington, D.C., April 15, 1969, 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 


Deak Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill, H.R. 11397, to amend the Communica. 
tions Act of 1934 by adding thereto a new section to prohibit commercial bribery 
for the purpose of inducing the broadcast performance of musical works, and the 
bill, H.R. 11398, to amend the Communications Act of 1934, to strengthen the 
effectiveness of the Federal Communications Commission in assuring that broad. 
east licensees, filing renewal applications, continue to operate in accordante 
with the public interest. 

H.R. 11397 would add a new section 508 to the Communications Act of 1994 
making it a crime, punishable by imprisonment for not more than 1 year or by a 
fine of not more than $1,000, or both, for (1) any station licensee to accept pay- 
ment in any form as inducement to perform a musical work or recording in which 
the payer, or person having the payment made, has a pecuniary interest; (2) for 
any person having such interest to pay or promise to pay a station licensee to 
induce him to play a musical work on his station; (3) for any station employee 
to accept money from anyone but his employer in consideration of selecting a 
musical work for broadcast; and (4) for any person paying or promising to 
pay a station employee as an inducement for performing or selecting the per. 
formance of any musical work. Persons with a pecuniary interest in a musical 
work are authorized however, to make a bona fide purchase of time on a station 
to sponsor the musical work. 

In his report to the President on deceptive practices in broadcasting media 
(see H. Rept. 1258, 86th Cong., pp. 61-90), the Attorney General pointed ont that 
present section 317 of the act, coupled with the criminal sanctions of section 501, 
makes “payola” a criminal offense as to a broadcasting station only, and he 
recommended the enactment of legislation which would also make “payola” on 
the part of employees of stations a criminal offense (H. Rept. 1258, p. 90). As 
the bill would be limited to “payola” as it relates to musical works, the question 
arises as to whether it is intended as a substitute for more sweeping legislation 
affecting “payola” in all phases of broadcasting. In his report, the Attorney 
General did not recommend that any curative legislation be limited to musical 
compositions. ‘The committee may wish to consider the desirability of including 
all forms of “payola” and of casting such proposals within the framework of 
the present section 317. 

Section 307 of the Communications Act of 1984 (47 U.S.C. 307) provides that 
broadcasting licenses shall be granted for no longer than 3 years and renewed 
for the same period. H.R. 11398 would amend the section to give the Commis- 
sion additional authority to grant a conditional renewal for not to exceed 1 year 
upon such conditions as the Commission shall deem appropriate. Upon expira- 
tion of the conditional license, a renewal of the original license may be granted 
for a term not to exceed 3 years if the Commission finds that the licensee has 
met the conditions imposed in the conditional renewal and that the public 
interest, convenience, and necessity would be served thereby. Also, the Dill 
would amend section 307 to provide that in passing upon renewal applications, 
the Commission shall consider violations of the provisions of the new section 508 
(relating to “payola’), which would be added to the act by H.R. 11397. The 
Commission would also be required to consider, in such renewal proceedings, 
whether the applicant has ratified or consented to conduct by its officers or 
employees in violation of the new section 508, such consent to be presumed from 
recurrent violations “over a period of at least 6 months found by the Commis 
sion to constitute a pattern or practice.” 

In his aforementioned report, the Attorney General recommended that con- 
ditional renewal authority be expressly conferred on the Commission (H. Rept. 
1258, p. 90). H.R. 11398 appears to be in accord with this recommendation of 
the Attorney General. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 
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FEDERAL TRADE COMMISSION, 
Washington, D.C., April 14, 1960. 
Hon. Oren Harris, ; 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, Washington, D.O. 

Dear Mr. CnarrMAN: This is in response to your request of April 6, 1960, 
for comment upon H.R. 11397, 86th Congress, 2d session, a bill to amend the 
Communications Act of 1934 by adding thereto a new section to prohibit com- 
mercial bribery for the purpose of inducing the broadcast performance of 
musical works. 

This bill would amend the Communications Act of 1934 to make it unlawful 
for any station licensee to accept payment for performing or selecting the per- 
formance of any particular musical work or recording thereof in which the 
party making the payment has a pecuniary interest. The bill would also make 
it unlawful for any employee of a broadcast station or any other person to 
accept payment from any person other than his employer for selecting a par- 
ticular musical work or recording thereof for broadcast. The bill contains 
corresponding prohibitions against persons making such payments. Violators 
would be subject to punishment by fine and imprisonment. The bill specifically 
excepts from the aforementioned prohibitions the purchase of broadcast time 
in order to sponsor a musical work or recording thereof. 

H.R. 11397 is similar in purpose to section 3 of H.R. 11341, upon which the 
Commission has already commented to you by letter of April 11, 1960. It differs, 
however, in form and scope. Whereas H.R. 11341 would amend the present law 
which provides for disclosure by a licensee that broadcast matter is paid for, to 
cover and place responsibilities upon the person who makes the payment, H.R. 
11397 would enact a new section prohibiting the payment or receipt of compensa- 
tion for performing or selecting the performance of a musical work or recording. 

The Commission perceives no evil in the payment of compensation for the 
broadcasting of any matter, provided disclosure of such payment is made to the 
employer, in the event payment is made to an employee, and the members of 
the listening public are fully and adequately informed with respect to the 
payment in connection with the broadcast. The Commission, therefore, favors 
the approach of section 3 of H.R. 11541 over H.R. 11397. Further, H.R. 11397 
is limited to the selection and performing of musical works and recordings, 
whereas the problem that has arisen is much broader and pertains to the broad- 
casting of various types of matter. Again, preference is expressed for section 
3 of H.R. 11341 in that it is broadly applicable to all broadcast matter. 

H.R. 11397 does place liability upon employees of radio or television broad- 
casting stations and other persons, in addition to licensees, for accepting pay- 
ment. As already pointed out in our report on H.R. 11341, we feel that recipients 
of payments other than licensees should also be covered by such legislation as 
may be decided upon, and the Commission has recommended that H.R. 11341 
be amended in that respect. 

In view of time limitations, this report has not been submitted previously to 
the Bureau of the Budget. 

By direction of the Commission. 

Eart W. KINTNER, Chairman. 


FrEpERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., March 16, 1960. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. CHArnMAN: This is with further reference to your request for our 
comments on H.R. 7017, a bill to amend the Communications Act of 1984 for the 
purpose of substituting a “pregrant procedure” for the “protest procedure” now 
provided for by section 309, and for other purposes. 

As you undoubtedly know, following the introduction of H.R. 7017, hearings 
were held in June 1959 before the Communications Subcommittee of the Senate 
Committee on Interstate and Foreign Commerce on several proposals to amend 
the Communications Act of 1934. Among these was S. 1898, a bill to amend 
section 309 along lines similar to those proposed by H.R. 7017. During the course 
of the hearings, a considerable area of disagreement developed between the Fed- 
eral Communications Bar Association and the Commission regarding certain fea- 
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tween the FCBA and representatives of the Commission, language acceptable to 
both groups was forwarded to the Senate subcommittee, after which §. 189 
as amended, was reported out favorably and ultimately passed by the Senate. 
Also, some time in August of 1959, the Commission made available to your com. 
mittee on an informal basis the materials which were supplied to the Senate | 
subcommittee. ! 

Inasmuch as the amended version of S. 1898 is substantially similar to H.R 
7017, we feel that the views expressed on S. 1898 adequately reflect the Com. 
mission’s thinking on H.R. 7017. Those views, which were expressed in letters 
approved by the Commission, have since been printed in the Senate hearings oy 
S. 1898 and accompanying Senate Report No. 690, which deals with the new 
pregrant procedure. Copies of both the hearings and Senate Report No. 69 
are enclosed. For your information, we should like to direct your attention to 
pages 36 to 40 of the hearings, which set out the Commission letterv referred to 
above, and to pages 40 to 47 and 54 to 66, which contain a discussion of the prob. 
lems which gave rise to the proposed pregrant procedure. We direct your atten. 
tion also to pages 10 to 14 of Senate Report No. 690, which contains the new 
version of S. 1898, as reported out by the Senate subcommittee. 

Sincerely yours, 
FREDERICK W. Forp, Chairman, 


The Cuarrman. At this point in the record, my colleague, the gen- 
tleman from Michigan, Mr. Bennett, who unfortunately is unable to 
be with us today, and who is the ranking minority member, desires to 
include a statement in the record on these proposals. 

Without objection, it will be included in the record. 

(The statement referred to follows :) 


STATEMENT OF Hon. JOHN B. BENNETT, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF MICHIGAN 


Mr. Chairman, I thank the subcommittee for the opportunity of making this 
presentation in support of H.R. 10241 and H.R. 10242; bills which I introduced 
on February 8, 1960, to amend the Federal Communications Act. I am certain 
that most members will agree that the testimony adduced before the Legisla- 
tive Oversight Subcommittee last fall clearly demonstrated the need for legis- 
lation to increase and clarify the authority of the FCC over licensees, and to 
provide criminal penalties against those who would deliberately utilize the 
airwaves to deceive and defraud the American public. 

I want to say at the outset that in addition to the legislation under considera- 
tion by the subcommittee this week, it is my opinion that immediate considera- 
tion should be given to proposals which would close a glaring gap in this area 
by bringing the unregulated networks under the jurisdiction of the FCC. I 
introduced a bill, H.R. 5042, on February 26, 1959, to accomplish that objective. 
I repeat my request made to the chairman in a letter dated February 8, 1960, 
that early consideration be given to this vital legislation. 

With the exception of the provision in H.R. 10242 for conditional license 
renewals, the basic principles contained in my bills were subsequently endorsed 
by the Legislative Oversight Subcommittee in its interim report to the Congress 
(H. Rept. 1258). They are also to be found, in whole or in part, in other bills 
since introduced which are before you today. The Attorney General had previ- 
ously recommended legislation of this type. Thus, the subject matter is well 
known to most members and I feel that my presentation can be brief. 

H.R. 10241 provides stiff criminal penalties for all persons found responsible 
for the broadcasting of deceptive or fraudulent programs where the individual’s 
acts are accompanied with an “intent to deceive.” My bill is not limited to 
deceptive quiz shows. Legislation so restricted would, in my opinion, be of 
little significance. These shows are off the air now and, in fact, were off the 
air a full year before the Oversight Subcommittee’s hearings. 

The American public needs broader protection from unscrupulous persons who 
seek to enter the Nation’s living rooms with deceptive matter. I refer specifi- 
cally and pointedly to deceptive and misleading advertising, and to attempts to 
sell such things as phonograph records without revealing the commercial nature 
of the representations made. 
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Moreover, I believe that the criminal sanctions must reach far beyond the 
often innocent licensee whose facilities are used for deceptive purposes. In- 
dependent producers, advertising agencies, sponsors and station personnel must 
also be covered. To otherwise limit the bill would make it meaningless. é 

HLR. 10242 amends sections 307 and 312 of the Communications Act to provide 
for conditional renewal of broadcasting licenses, and to enable the FCC to suspend 
licenses for brief periods of time. This latter provision is essential inasmuch 
as the Commission now only has power to revoke or refuse to renew—penalties 
so harsh that their imposition can be justified in only the most extreme cir- 
cumstances. Suspension, even for a matter of hours, is also a harsh penalty and 
should not be imposed lightly. It is of course presumed that the Commission 
will use its powers only in a fair and judicious manner. 

Conditional renewal provides another safeguard for the public and arms the 
Commission with a solution to borderline cases. When utilized, it will be 
tantamount to a warning to the licensee to set his house in order. Where he 
fails to do so and is subsequently denied renewal, he will have little room to 
charge the Commission with arbitrary and capricious action. My bill would 
allow the Commission to specify terms and conditions which the licensee must 
meet during the period of his “probationary” license in order to win full re- 
newal. It might be argued that authority for conditional renewal is already 
vested in the Commission by virtue of the phrase “not to exceed 3 years.” How- 
ever, I am advised that the Commission is in doubt as to the extent of its present 
authority in this area. I believe Congress should remove this doubt. I am 
happy to see that on March 28, 1960, the distinguished chairman of the Ju- 
diciary Committee, Mr. Celler, introduced H.R. 11398, which is essentially an 
identical bill. 

That concludes my statement, Mr. Chairman. Again I thank the subcommittee 
for the opportunity of presenting my views. 


The CuatrMan. It appears that there are not too many witnesses 
who desire to be heard on these particular bills. Therefore, I expect 
that probably we will be able to hear all of those who want to be heard 
today and tomorrow. I don’t know whether that is an indication 
that the general provisions of the bill are desired by most everyone, 
We do feel that it is important, even if there is fairly unanimous agree- 
ment as to the objectives of the bill, to work out precise language to 
meet these objectives. 

The committee is glad to welcome members of the Federal Com- 
munications Commission. 'The Commission’s Chairman, the Hon. 
Frederick W. Ford, will speak for the Commission. I think, Mr. Ford, 
it would be advisable for you to identify not only your fellow Com- 
missioners who are here with you today, for the record, but also the 
members of your staff who accompany you in connection with these 
hearings. 

Mr. Avery. Mr. Chairman, before the Commission proceeds, I would 
like to make one comment and one inquiry. Is it the plan of the Chair 
to extend this hearing into this afternoon, or have you made any 
determination upon that matter yet ? 

The Carman. Really I have not made a determination. T think 
it might be advisable to conclude with the Commission, since there 
will not be much on the floor of the House, if anything. 

_Mr, Avery. I would like to remind the Chairman of the Commis- 
sion, and any other witnesses who are scheduled to follow today or 
tomorrow that we have a tremendous distraction going on down Inde- 
pendence Avenue. It has been underway for 2 or 3 years now. It is 
getting worse all the time. In our sincere effort to hear you, Com- 
missioner, you will have to speak rather loudly. 

_ The Cuamaay. It isa distraction now, but from what I hear, when 
it iscompleted, it will be an attraction. 
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Mr. Avery. If any of us are around that long, Mr. Chairman, we 
can debate that at the time. There is a serious reservation that man 
members of the committee will be here te bear witness to the fina] 
product. 

The Cuarrman. I am afraid we will have to put up with this dis. 
traction for another 2 years, according to what the architect says, 
I hope to be here then, myself. 


STATEMENT OF FREDERICK W. FORD, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Forp. Mr. Chairman, on my right is Mr. Joseph N. Nelson, 
who is Chief of Renewals and Transfers Section of the Broadeast 
Bureau. On my left is Mr. D. W. Pincock, Assistant General Counsel 
to the Commission. Present today in addition to myself are Com- 
missioners Hyde, Lee, and Craven. Commissioners Cross and Bartley 
were necessarily absent in connection with a radio marine activity 
that they are engaged in today. 

My legal assistant, John Conlon, and the General Counsel, Mr. John 
Fitzgerald, Associate General Counsel, Mr. Edgar Holtz, Chief of 
the Broadcast Bureau, Mr. Coghill, Mr. John Harrington, Assistant 
Chief of the Broadcast Bureau, and Mr. Gerard Cahill of the General 
Counsel’s office. I believe that those are the only members of the 
staff present. Mr. Charles Smoot, who is an Assistant General Coun- 
sel, is also present. 

The Cuatrman. I thank you, Chairman Ford, and may I say that 
we welcome all of you here in connection with this important legisla- 
tion. You may proceed. 

Mr. Forp. My name is Frederick W. Ford. I am Chairman of the 
Federal Communications Commission, and I am here today to present 
the general views of the Commission on seven bills before the commit- 
tee now for consideration at these hearings. 

In view of the wide scope of the hearings may I first set forth 
my understanding of the bills before you and the scope of each of 
these bills as set forth in their introductory clauses. 

H.R. 11341 was introduced by Chairman Harris on March 23, 
1960— 


to require a public hearing before the original granting of broadcast licenses, 
to regulate “payoffs” and “swap-offs” between applicants for such licenses, to 
grant authority to suspend such licenses, to make more effective the require- 
ment regarding announcements as to broadcast matter which is paid for, to 
prohibit certain deceptive practices in the case of quiz programs, and for other 
purposes. 


H.R. 10241 was introduced by the Honorable John B. Bennett, Feb- 
ruary 8, 1960— 


to prohibit the broadcasting of material intended to deceive the listening or 
viewing public. 


H.R. 10242 was introduced by the Honorable John B. Bennett, 
February 8, 1960— 
to strengthen the effectiveness of the Federal Communications Commission in 


assuring that broadcasting licensees operate in accordance with the public 
interest 


including provisions for conditional renewals, suspension of licenses, 
et cetera. 
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FR. 11397, introduced by the Honorable Emanuel Celler, March 28, 
1960, would add a new section 508 to our act— 


to prohibit commercial bribery for the purpose of inducing the broadcast per- 
formance of musical works. 

ELR. 11398, introduced by the Honorable Emanuel Celler, March 28, 
1960, would amend section 307 of our act— 
to strengthen the effectiveness of the Federal Communications Commission in 
assuring that broadcast licensees, filing renewal applications, continue to operate 
in accordance with the public interest. 

LR. 7017 and S. 1898, the Federal Communications Bar Associa- 
tion amendment of 309 of our act to substitute pregrant procedures for 

rotest. In S. 1898 that proposal was modified to reflect the views 
of the FCC as well as the bar association. It was passed by the Sen- 
ate and it now includes our proposal to eliminate 309(b) letters. 

The text of some of these bills has been available to us less than 
9 weeks. Accordingly, we propose to present our views generally 
with reference to the several subject areas embraced in these bills. We 
shall then follow with detailed written comments in the usual form. 
It has not been possible in the short time available to the Commis- 
sion to coordinate this statement with the Bureau of the Budget. To 
aid the committee, we have attached as appendices the present sec- 
tions of the act which would be amended by these bills. 

Unless the committee has some objection, we will consider the vari- 
ous problems in the same order as they are treated in TLR. (11841. 
Comments concerning the other bills will be treated within this gen- 
eral framework. 


I. AMENDMENT TO SECTION 309 PERTAINING TO PUBLIC HEARINGS BEFORE 
GRANT; PAY-OFFS AND SWAP-OFFS, AND SO FORTH 


Section 1(a) of H.R. 11341 would amend section 309 of the Com- 
munications Act to require the Commission to hold a public hearing 
in the area to be served upon all applications for construction permit, 
license, or substantial modification of construction permit or license 
in the broadcast services. 

It would further require the Commission to give notice of such 
hearings in newspapers of general circulation and over broadcasting 
stations in the area at least 10 days before the hearing. 

As presently written, the amendment provides a substitute pro- 
cedure in the case of applications for construction permit, license, 
and major modification of either in the broadcast services for the 
procedure now prescribed in section 309(a) and (c) of the Com- 
munications Act. 

The new procedure not only incorporates new requirements, but 
also eliminates, as regards these applications, certain of the proced- 
ural provisions of section 309(b) and (c). 

The new procedure does not expressly provide for intervention 
by parties in interest. It does not require notice to known parties in 
Interest except for that provided by newspaper and radio, and it 
does not provide for establishing in advance the issues upon which the 
hearing is to be held. 

Since a hearing would be held in every case, the provision in 


section 309(c) for protest of grants without hearing would have no 
application. 
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We assume the proposal does not intend to permit members of the 
ublic who are not parties in interest to participate in Commission 
1earings as parties, with the rights of cross-examination and appeal, 
We are equally certain that the committee does not intend to elimi. 
nate the right of full participation by parties in interest, with al] 
of the rights ordinarily reserved to them in Commission proceedings, 

We believe the committee wishes to preserve the present procedural 
rights with regard to parties in interest while increasing the oppor. 
tunity for independent witnesses to testify in Commission hearings 

If this is the case, no radical departure from existing procedures 
except for the locale of hearings, is required in cases where a hear. 
ng. is necessary for resolution of the public interest issues. 

ersons other than parties in interest who request permission to ap. 
pear as witnesses in commission hearings are regularly allowed to 
testify and are subject to cross-examination by parties to the pro- 
ceeding. 

We urgently request that section 1 of the bill not be enacted with- 
out clarification of its intent and specification as to the rights of par- 
ticipants in hearings under new section 309 (a). 

Section 309(a) now provides that if upon examination of the ap- 
plication the commission finds that the “public interest, convenience, 
or necessity” would be served, it shall grant such application. 

Section 1 would amend section 309(a) of the Communications Act 
to require that hearings be held on all applications for construction 
permit, license, or major modification of either in the broadcast serv- 
ice. This proposal presents a number of serious problems to the 
commission. 

Because applications for license are subject. to section 319 of the 
Communications Act—see appendix 2—mandatory hearings appear to 
be unnecessary. 

Under section 319, applicants for a broadcast station must apply first 
for a construction permit. The license may not be issued until con- 
struction has been completed in accordance with the permit. 

Section 319(c) provides that section 309 (a), (b), and (c) of the 
act shall not apply to the issuance of a license to cover a construction 
permit. 

Under that section, the covering license is issued without further 
hearing, provided the terms and conditions of the permit have been 
met and unless information— 
coming to the knowledge of the Commission, make the operation of such station 
against the public interest. 

As a result in fiscal year 1959, 733 broadcast licenses were issued, 
but only 1 license application was set for hearing. 

Under the proposed amendment, however, a hearing would be held 
on every such application, as well as on each application for construe- 
tion permit, thus requiring the commission to hold two hearings on 
every application for a new broadcast station. 

We can see no advantage which might result from this requirement. 

Our objections to mandatory hearings in all applications for licenses 
are not applicable to the requirement that a hearing beheld before any 
applications for construction permits or modifications of construction 
permits or license may be granted. This requirement does, however, 
present very serious administrative problems to the commission, and 
would materially delay the processing of broadcast applications. 
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During fiscal year 1959, the commission granted 860 applications 
for construction permits or major modifications of construction per- 
mits without hearing. 

During that same period, in only 294 cases was there a competing 
application, or objection raised to the grant, and the application was 
set for hearing. 

It is extremely questionable, considering the delay involved where 
a hearing is held, the absence of choice as between applicants, and 
the absence of objection from persons directly concerned or from the 
commission as representatives of the public, whether the requirement 
of a public hearing in all cases would serve the public interest. 

If this section had been in effect during fiscal year 1959, it would 
have been necessary to designate 860 additional applications for 
hearing. This amounts to 17 additional applications per week. 

Moreover, as we pointed out above, the Commission would be re- 
quired to hold a second hearing in each of these cases before issuing 
a license. 

From these statistics, it is quite obvious that the staff required to 
conduct such proceedings would, of necessity, be very greatly in- 
creased. It is difficult to anticipate the exact magnitude of such 
increase. 

However, it is clear that our staff would grow in proportion to 
the additional workload. 

It should also be borne in mind that the proposal here advanced 
would require each hearing to be held “in the area which is to be 
served by the broadcast station.” This would require a very great 
increase in funds expended for travel and per diem. 

We are aware that the budget problems created by this proposal 
should be considered before the Committee on Appropriations. 

While we have expressed considerable concern about the additional 
staff problems, which would be created by the proposed amendments, 
we are even more concerned by the prospect that in a large percent- 
age of the situations where hearings would be required by these 
proposals, no useful purpose would be served thereby. 

Such a diversion of needed personnel and funds does not appear to 
us to be in the public interest. 

In view of these facts, we must oppose the amendments to sections 
309 (a), (b), and (c) of the Communications Act as proposed in 
H.R. 11341. 

However, if the committee is disposed to consider amendments 
to these sections of the act, we would urge it to give favorable con- 
sideration to the proposals set forth in S. 1898 which as introduced 
was similar to H.R. 7071. 

The substance of that bill is the result of great concern on the 
part of the Commission and Federal Communications Bar Associa- 
tion with the inequities and procedural difficulties which arose out of 
the 1952 amendments to the Communications Act. 

Both the Commission and the bar association submitted legislative 
ea designed to correct some of these problems. After the 

enate hearings on these proposals, representatives of the Commis- 
sion and the bar association devoted a great. deal of effort to the 
problem and arrived at a compromise proposal which was acceptable 
to both Commission and bar association. 
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The substance of the compromise proposal was approved by the Sen. 
ate as S. 1898, August 19, 1959. 

This proposed “legislation would achieve a very substantial jm. 
provement over the existing situation. This committee is generally 
familiar with the procedure provisions introduced into the Communi. 

vations Act by the 1952 amendments. The revisions to section 309(b) 
which required the Commission, in situations when it was unable to 
find that the public interest would be served by a grant of the appli- 

‘ation without a hearing, to notify the applic ant and other interested 
parties of the grounds and reasons for its in: ibility to make the pub- 
lic interest findings have proved to be particul: ily time consuming 
and burdensome. 

In many situations such notice serves no useful purpose whatso- 
ever and unduly delays the ultimate processing of the application, 

The proposals contained in S, 1898 give the Commission cliseretion 
to decide whether the public interest would be served by eng: aging in 
correspondence concerning its questions about the application under 
consideration. 

We believe that the adoption of this proposal would prove to be 
particularly helpful to the Commission in the processing of the m: uny 
hundreds of broadcast applic ations which it must consider each year, 

The Cuarman. Mr. Chairman, would you permit an Interruption. 

I observed a distinguished group of young people here and I am 
advised that this very fine looking group of young people are in the 
freshman class of the Newman High School of New Orleans, La, 

On behalf of the committee, I wish to extend to you a cordial wel- 
come here this morning. We feel honored that while you are visiting 
the Nation’s Capital you are taking the time to visit us and observe 
some of the eulichabs of this great Committee on Interstate and For- 
eign Commerce of the House of Representatives. 

I am told that you are under the watchful care of a very fine and 

apable chaperon while you are here in Washington, Miss Volker, 
from the office of our colleague, Mr. Hale Boggs, ‘who represents the 
district from which you come. 

We hope you will profit from your visit here and that it will be 
helpful to you in your education. 

Today we have testifying the Chairman of the Federal Communi- 
cations Commission, the Honorable Frederick W. Ford; sitting be- 
hind him and giving him support are other members of the Federal 
Communications Commission and the members of his staff. 

What you are listening to now is a presentation on behalf of the 
Federal Communications Commission by the Chairman of the Com- 
mission, giving the views of the Commission on legislation which 
would affect the Commission’s work and responsibilities in connection 
with broadcasting matters. 

I am sure all of you have on frequent occasions watched television 
or listened to radio. It is in connection with this serivee to the public 
of which you are a part that the presentation is being made here today. 

Again, we are glad to welcome you and we hope you will stay as 
long as your time will permit. But in order that you may know what 
you are listening to, I have t: aken this time to explain the hearing that 
is how underway. 

Mr. Ford, will you proceed, please. 
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Mr. Forp. One of the most troublesome of the 1952 amendments to 
the Communications Act is the 309(c) provision for protest. This 
rovision which afforded any party in interest an opportunity to file 
a protest to a Commission grant with an automatic stay of the permit 
in most cases pending a hearing on issues specified by the protestant 
has proved to be a most effective device for delay of potential com- 
tition in any community. 

The broad interpretation of a party in interest which has been 
applied by the courts makes it possible for virtually any individual 
engaged in the communications business to protest the grant of an 
application for a radio or television station. 

S, 1898 would delete this provision of the act and would substitute 
therefor a procedure which would preclude the Commission from 
granting an application for a period of 30 days following the issu- 
ance of public notice by the Commission of acceptance for filing of 
such application, or any substantial amendment thereof. 

It would further provide that any party in interest may file a pe- 
tition to deny this application or amendment thereof at any time prior 
to the day of Commission grant thereof without a hearing or formal 
designation for hearing. 

Such petition would be served on the applicant and contain specific 
allegations of fact sufficient to show that the petitioner is a party in 
interest and that a grant thereof would not serve the public interest, 
convenience, or necessity. 

The applicant would then be given an opportunity to file a reply 
in which allegations of fact or denials thereof would be supported 
by affidavit. 

If the Commission found upon the basis of the pleadings filed, or 
other matters which it may officially notice, that there were no sub- 
stantial and material questions of fact, and that a grant of such appli- 
cation would be in the public interest, convenience, and necessity, it 
could then make the grant, deny the petition and issue a concise state- 
ment of reasons for denying the petition which shall dispose of each 
substantial question presented thereby. 

In addition to these general provisions, certain types of applica- 
tions where a 30-day delay is not appropriate or desirable, are excepted 
from this provision. 

Moreover, the proposed legislation would give the Commission au- 
thority to fix by rule a cutoff date by which such a petition to deny 
must be filed. This cutoff date must be reasonably related to the 
period of time within which the application concerned might. be ex- 
pected to be reached for Commission processing and might in no in- 
stance be less than the 30 days required by the statute. 

The adoption of the proposals set forth in S. 1898 would prove to be 
most helpful to the Commission. 

H.R. 11341 also proposes to amend section 309 by adding two new 
subsections, subsections (d) and (e), respectively, dealing with the 
so-called payoffs and swapotfs, between applicants. 

In the hearings before your subcommittee in 1958, your chairman 
referred to the fact. that— 
payoff has to do with the elimination of competitive applicants (hearings on 


investigation of regulatory commissions and agencies, pt. 8, May 15, 1958, 
p. 2909). 
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Subsection (d) (1) of such proposed amendment provides that be- 
fore the earliest date on which an order of the Commission granting a 
broadcasting station license or permit for construction of a broadeast- 
ing station is no longer subject to rehearing by the Commission or 
review by any court, no applicant for such permit shall pay, directly 
or indirectly, to any other applicant for the same license or permit any 
money or other thing of value as consideration for such other r apphi- 
cant’s withdrawal unless said applicants both first file with the Com- 
mission a petition for Commission approval of such payment. 

The Commission is directed to approve such payment if, but only if, 
the amount thereof is not in excess of the aggregate amount deter- 
mined by the Commission to have been legitimately and prudently 
expended for the preparation, filing, and advocating the granting of 
the application for the license or permit of the applic: int to whom, the 
payment is proposed to be made. 

Subsection (d) (2) of the proposed amendment to section 309 further 
provides that if the C ommission approves any such proposed payment, 
it shall give public notice of such approval and shall— 

(1) Set aside any order granting such license or permit issued 
before the date on which such notice is given and permit the 
person to whom such grant was made to file a new application; 
and 

(2) During the period of thirty days after the date on which 
such notice is given, shall acept aplications which may be filed by 
other persons "for such broade: ast station license or construction 
permit of a broadcast station. 

The prov isions of subsection (d) (a) would not be applicable should 
the Commission issue an order granting such license or permit. to an 
applicant other than the applicant proposing to make such payment, 

Subsection (e)(1) of the proposed amendment to section 309 ex- 
presses the “sense” of Congress that swapoffs in the case of broadcast 
station licenses and permits for construction of broadcast. stations 
are contrary to the public interest, convenience, and necessity. 

It defines the term swapoff to mean any arrangement whereby an 
applicant for a broadcast station license or a broadcast. station con- 
struction permit, in return for the withdrawal of any other applicant 
for such license or permit, agrees not to file an application for, or to 
withdraw as an applicant for, any other broadcast station license or 
permit. 

Subsection (e) (2) of the bill directs the Commission in acting on 
applications for broadcast station licenses and construction permits 
therefor, or in acting on applications for approval of transfers of 
such licenses and per mits, to take into account the policy declared in 
subsection (e)(1), and further directs the Commission, in order to 
give effect to such policy, to prescribe regulations requiring applicants 
to file with the Commission such information as the Commission shall 
deem to be necessary for such purposes. 

No separate comment is directed to subsection (e) as the policy 
questions therein are, it is believed, embraced within the broad out- 
lines of the problems presented in connection with payoffs. 

Also, it is noted that subsection (e) is merely declaratory of the 
sense of Congress and directs the Commission to give effect to such 
policy by appropriate regulations. 
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On June 26, 1958, the Commission adopted a notice of proposed 
rulemaking in docket No. 12509 in which it stated that in an increas- 
ing number of broadcast cases designated for comparative hearing 
competing applications were being amended or dismissed upon agree- 
ment for the payment of some consideration or for consolidation of 
interests, leaving the remaining application free for an unopposed 

rant. j 

The Commission expressed concern that such practices may tend 
to defeat the purpose of hearings on applications for broadcast fa- 
cilities and would encourage the filing of marginal or strike applica- 
tions in the hope that payment may be exacted in consideration of 
amendment or dismissal of such applications. 

It therefore proposed to amend the Commission’s rules to provide 
that whenever consideration—including an agreement for consolida- 
tion of interests—is paid or promised in connection with the default, 
dismissal or amendment of a broadcast application in hearing status, 
the applications of applicants who are parties to the agreement will be 
dismissed with prejudice. 

In the filed comments to such notice of proposed rulemaking, virtual 
unanimity was expressed in opposition to the proposed rules, primar- 
ily because such proposed new rules would in effect prohibit all com- 
promises after applications are designated for hearing and overlook 
the fact. that most compromises are negotiated in good faith between 
the parties in the public interest and have as one important purpose 
the expediting of needed broadcast service to the public. 

Another major objection made in these comments was that the 
proposed rules would not be applicable to agreements made before 
applications are designated for hearing. 

We expect to give consideration to, and make an appropriate deter- 
mination in, this rulemaking proceeding very shortly. 

The Commission is concerned with subsection (d) (2) of the pro- 
posed amendment to section 309. This would require the Commis- 
sion, if it approves any payment to an applicant pursuant to subsec- 
tion (d) (1), to give public notice of such approval and to set aside 
any order granting such license or permit issued prior to the date of 
such public notice. 

It would also require the Commission to accept applications which 
may be filed by other persons for such broadcast station license or 
permit for construction during the period of 30 days after the date 
on which the public notice of the approval of a compromise payment 
is given by the Commission. 

The Commission believes that the imposition of a statutory 30-day 
waiting period would discourage bona fide compromise negotiations 
between competing applicants. 

Moreover, if a compromise were effected and approved, the filing 
of a new competing application would further delay the providing 
of new broadcast services for the period required by the hearing on 
the competing application. 

In order to increase the efficiency of the administrative process and 
thereby eliminate unnecessary delays in the furnishing of needed serv- 
lees to the public, the commission, while in agreement with the general 
objectives of the bill in this area, would prefer to deal with the prob- 
lems presented by so-called payoffs through its more flexible powers of 
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rulemaking as it has done in the past and is presently doing in cop. 
nection with its rulemaking proceedings in docket 12509. 

We also point out, as we did with the proposed amendment of 
section 309(a), that, since in the present framework of the Communi- 
cations Act there cannot be competing applicants for the same broad. 
cast license, the reference to station license in paragraphs (qd) and (e) 
of the bill is unnecessary. 


il. AMENDMENTS TO SECTIONS 307 AND 312 RELATING TO ADMINISTRATIVE 
SANCTIONS AND TERMS OF LICENSE 


We turn now to the administrative sanctions proposed by these 
bills. ; 

Section 2 of H.R. 11341, amending section 312 of the Communica- 
tions Act, “Administrative Sanctions”—see appendix 3 attached— 
would authorize the Commission to suspend station licenses for 4 
period not in excess of 10 days on grounds similar to those on which 
the commission is now authorized to revoke a license. 

This provision would permit greater flexibility in the Commission’s 
enforcement program and is one of several measures short of reyoea- 
tion which would enhance the ability of the commission to deal with 
the problems now facing it. 

Section 2 would also authorize the Commission to revoke or sus- 
pend a station license for violation of sections 1304, 1343, or 1464, of 
title 18 of the United States Code. 

Section 1304 of the Criminal Code prohibits the broadeast of lot- 
tery information. 

Section 1345 prohibits fraud by radio; 

And section 1464 prohibits the utterance of obscene; indecent, or 
profane language by radio. 

Prior to 1952, sections 1304 and 1343 were contained in the Com- 
munications Act. The instant amendment restores the situation 
prior to removal of these sections from the act and is endorsed by the 
Commission. 3 Od 

The proposed grant of authority to suspend station licenses would 
add a measure of flexibility and effectiveness to the Commission’s 
enforcement program. 

Additional authority to impose small fines or forfeitures in cases 
where revocation, suspension, or criminal prosecution are inappro- 
priate would complement the suspension provision and greatly in- 
crease the effectiveness of that program. 

We have proposed legislation authorizing imposition of forfeitures 
in the nonbroadcast services, and an additional proposal authorizing 
imposition of forfeitures in the broadcast services is under considera- 
tion. The former proposal has been passed by the Senate as S, 1737 
and a companion bill is before this committee as H.R. 6574. 

We hope to be able to submit the broadcast forfeiture proposal to 
the Congress at an early date. 

May I depart from the written statement and interpose here that 
we were informed this morning that the Bureau of the Budget has 
cleared the language of our proposal and we expect to transmit it to 
the Congress very shortly. 
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TLR. 10242, introduced by the Honorable John B. Bennett, would 
amend section 307—see appendix 4 attached; and 312; see appendix 3 
attached—of the Communications Act, and H.R. 11393, introduced 
py the Honorable Emanuel Celler, would amend section 307 of the 
Communications Act. 

Since both the proposed amendments to section 307 of the Com- 
munications Act have much in common, they will be considered to- 

ether for the purpose of this statement. 

These proposals would revise section 307(d) to spell out that the 
commission may, if it finds that the public interest, convenience, or 
necessity would be served thereby, issue a conditional renewal of 
license for a period not to exceed 1 year. 

Both bills specifically provide that if upon the termination of such 
1-year license eriod the Commission finds that the public interest, 
convenience, of necessity would be served thereby, it may then issue 
a renewal of the original license for a term not to exceed 3 years. 

Section 307(d) now provides: 

* * * Upon the expiration of any license, upon application therefor, a renewal 
of such license may be granted from time to time for a term of not to exceed 
three years in the case of broadcasting licenses, and not to exceed five years 
in the case of other licenses * * *. 

It is our view that this language gives the commission discretion 
to issue licenses for a term of less than 3 years. 

The Commission’s rules, however, have been written in terms of a 
flat 3-vear period for broadcast station licenses. 

In order to afford the Commission some flexibility with respect to 
the terms of station licenses, the Commission, on March 2, 1960, issued 
a notice of proposed rulemaking looking toward conforming the 
language of the rules to that of the statute, thus making clear that 
the Commission might if the public interest required issue a renewal of 
license for a term of less than the 3-year maximum. 

All comments and replies on this proposed amendment to the rules 
have been received and I am certain that the Commission can act on 
this proposal in the very near future. 

Since this revision in the Commission’s rules would provide sufficient 
flexibility in the granting of renewal of broadcast station licenses, it 
does not appear that these legislative proposals are necessary. 

Section 2 of H.R. 10242 proposes to amend section 312 of the Com- 
munications Act by adding a provision for the suspension of station 
licenses and construction permits. 

As we have already stated in our comments on H.R. 11341 the 
Commission would welcome legislation to authorize the suspension of 
station licenses for reasonable periods in appropriate situations. 


III. PROPOSED AMENDMENT OF SECTION 317 


With reference to payola, section 3 of H.R. 11341 would propose 
an amendment to section 317—see appendix 3 attached hereto—of the 
Communications Act. a section entitled “Announcement That Matter 
Is Paid For.” 

I would like to interject here that. we are using the word payola in 
the sense of section 317 which requires an announcement when mat- 
ter is broadcast that is paid for, or the so-called sponsorship provision. 
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The proposed section 317(a) of H.R, 11341 introduces and defines 
the word payment, and at least in one respect, differs from the present 
section 317 by the addition of the word “property.” 

In interpreting section 317 the Commission issued a public notice 
dated March 16, 1960, stating the view that the furnishing of a single 
record to a broadcast station constituted a valuable consideration, — 

This view has been disputed by the broadcast industry as being yp. 
duly restrictive. ¥ 

The term “property” would uphold the Commission’s view in that 
while it may be questioned as to whether a single record does consti. 
tute a valuable consideration, there can be no question but that 9 
single record is property. Since property has a broad meaning, it 
may be desirable to provide for situations where the consideration 
although property, can reasonably be considered de minimis and not 
within the meaning of the broader term “valuable consideration,” 

On the other hand, the definition of payment as proposed in gee. 
tion 317(a) may open the door for a holding that no announcement 
is required for the playing of free records or for the exposure of any 
broadcast material given to a station without any understanding that 
it would be exposed. 

With reference to the application of this portion of the statute as it 
related to the term “property,” the committee may wish to consider 
the question of whether or not the Commission should be given an area 
of discretion. 

The Federal Communications Commission is of the view that it 
should have some discretion to exempt program material furnished 
free to broadcast stations upon a finding that such exemptions are in 
the public interest. 

With respect to proposed section 317(b), that language reads in 
part: 

* * * any matter broadcast * * * for the broadcasting of which matter 
any direct or indirect payment * * *. 

The present section 317 reads in part: 


All matter broadcast * * * for which service, money, or other valuable con- 
sideration is directly or indirectly paid * * * shall * * * be announced as paid 
for or furnished * * *. 

The question that arises when a comparison of the language is made 
is whether or not the proposed section 317(b) would be more limited 
in scope and application than the present section 317. 

In the proposed language it can be argued that before an announce- 
ment is required there must be a direct relationship between a specific 
payment and the broadcasting of a particular matter and inferentially 
that the broadcaster must have entered into an understanding or made 
a representation that he will broadcast a particular matter in consider- 
ation of a particular payment. 

The proposed section 317(b) also uses in line 17 the term “any 
person.” It would appear that the term “any person” is too broad in 
that it does not define that class of persons whose acceptance of pay- 
ment requires an appropriate announcement. 

Perhaps this term should be modified and relate to the broadcast 
licensee or to any person employed by the station licensee so as to Im- 
pose a limitation on the class of persons whose acceptance of payment 
would require an announcement of sponsorship. 
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Section 317(b) further states: 

* * * jt shall be the duty of the person in control of such broadcasting to broad- 
east in connection therewith an announcement * * *, 

The “person in control of such broadcasting,” is vague and indefi- 
nite in that the licensee of the station may be said to be in control; 
the station manager may be said to be in control; the director for pro- 
oraming may be said to be in control; or the announcer may be said 
to be in control. id aa 

It may even reach sponsors, advertising agencies, independent pro- 
ducers, networks, and others. 

It would appear appropriate here that more precise language be 
used. It may be that this language is an effort to go beyond the limita- 
tion contained in the present section 317, where the use of the words 
“radio station” holds only the licensees responsible for appropriate 
announcements. 

It might be appropriate to retain all of the responsibility for this 
type of announcement in the licensee, since the Commission has juris- 
diction of the licensee and can avail itself of the remedies in the 
Communications Act. 

Proposed section 317(b) should be read in the light of subsection 
(1) of subsection (c) of proposed section 317, wherein the person 
making the payment is required to: 
inform the person who, under subsection (b) is required to make such announce- 
ment * * *. 

When the two portions of the proposed statutes are read together, 
the meaning of the person in control of such broadcasting becomes even 
less susceptible of precise definition and it would appear that this 
would lead to a great deal of confusion in the broadcast industry and 
would be difficult for the Commission to administer. 

In subsection (1) of section 317(b), it appears that the “person in 
control” may be restricted to, for example, the licensee since the addi- 
tional language relating to “any officer or employee of such person” 
tends to indicate that officers and employees may not be the persons in 
control of the broadcast. 

Section 317(b) requires that the announcer name the person who 
paid for the broadcasting of any matter. Such person might include 
the sponsor himself, or his advertising agent, or an employee of the 
advertising agency, or an agent of the sponsor. 

Alternative language to correct this portion might read as follows: 

* * * the name of the person on whose behalf the payment was made, prom- 
ised, or furnished * * *. 

_ The effect of this portion of the proposed legislation would be to 
invalidate or serve to alter long existing Commission rules and inter- 
pretations providing for the identification by product or brand name 
as compared to the precise corporate trade name that would be re- 
quired if this legislation became law. See Commission rule 3.119(e) 
“Standard Broadcasting”; 3.289(e) “FM Broadeasting”; and 3.654 
(e) “Television Broadcasting.” 

Subsection 1 of section 317(b) appears to attempt to relieve the 
licensee, for example, from responsibility for making announcement 
of sponsorship if neither the licensee nor its officers or employees had 
knowledge that the matter was paid for and had exercised reasonable 
diligence to secure such information. 
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Under our interpretation of this language, if an employee was get- 
ting side payments, the licensee is responsible, even though the licensee 
had no knowledge thereof and because of the surreptitious nature of 
the payments could not, in the exercise of reasonable diligence, haye 
known of such payments. 

It would appear that this proposed legislation would be to impute 
criminal responsibility to a broadcast licensee for an act committed by 
another person and of which he had no knowledge. 

Subsection (1) of section (c) provides in effect that whenever pay. 
ment is made or promised the person who makes or promises to make 
a payment must inform the person who is required to make the ap. 
nouncement of his name and address, the name and address of the 
person to whom the payment is made, and the nature of the payment 
and the amount of value thereof. 

Since in many instances the payment will be made by someone other 
than the one who benefits from the broadcast, this portion to the stat- 
ute needs clarification. 

For instance, if an advertising agency were to make a payment on 
behalf of the sponsor of the program and in turn at some later date 
is reimbursed by the sponsor, it would not be of any value to know 
that an advertising agency made the payment under such cireun- 
stances, since the true beneficiary of the payment would be unknown, 

It would seem more appropriate that the name and address of the 
person on whose behalf the broadcast is made should be disclosed, 
The disclosure should be such that the person obtaining the benefit 
from the broadcasting, where payment is made on his behalf, would 
be the name and address submitted. 

Further, in cases where the payment was made to the licensee him- 
self, there would appear to be no reason for receiving his own name 
and address from the payor. 

Subsection 2 of section (c) provides that the person required to 
make the announcement can obtain a guarantee that the information 
is a full and true statement. The Commission has no objection to 
this section, although it should be pointed out that the Commission 
will have the responsibility of prescribing the form of guarantee. 

Also pertinent here is a reference to H.R. 11397 which would pro- 
pose a new section 508 prohibiting commercial bribery for the pur- 
pose of producing broadcast performance of musical works. 

It appears to us that this bill deals with business practices. Ac- 
cordingly, its merits can more appropriately be discussed by the Fed- 
eral Trade Commission or the Department of Justice. 


IV. DECEPTIVE BROADCAST PRACTICES 


Another problem that has faced the Commission, as well as this 
committee, is that of deceptive or fixed quiz shows. Section 4 of 
H.R. 11341 would add a new section 508 to title V of the Communica- 
tions Act which would prohibit certain practices in the case of quiz 
shows and other programs presented as bona fide contests of skill or 
knowledge for which a prize is offered. 

The Commission is in full accord with the general objectives of 
section 508. In this regard the Commission has already submitted 
proposed legislation to the Bureau of the Budget with reference to 
such quiz shows—see appendix 4 attached. 
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However, the Commission’s proposed legislation is more limited 
than that contained in H.R, 11341 in that it would make this type of 
activity a crime only with reference to a test or contest of intellectual 
skill or knowledge, while the section 508 in this bill would apparently 
apply to bona fide contests of physical skill as well. 

This bill would not have the same limitations, but would apply to 
all bona fide contests of skill or knowledge and to this extent this 

roposal is broader than that which the Commission proposed. 

Another bill related to this subject is H.R. 10241 which would add 
a new section 330 to title 3 of the Communications Act that would 
prohibit the broadcast of material intended to deceive the listening 
or viewing public. iY yy 

The Commission is also in accord with the objectives proposed by 

is legislation. 
ee ex the Commission does wish to point out that the scope of 
this bill is extremely broad and would make it a crime for anyone to 
use or cause or assist any person to use the facilities of a broadcast 
station or for any person to prepare or cause or assist any person to 
prepare any material for use or broadcast ing of a program with intent 
to deceive the viewing or listening public. 

While the Commission has prepared and sent. to the Bureau of the 
Budget proposed legislation that would provide criminal sanctions 
for deceptive broadcast practices with reference to tests or contests of 
intellectual skill or knowledge, the proposal contained in H.R. 10241 
is much more sweeping as it includes all broadcasting or the prepa- 
ration of program material for broadcasting wherever there is “intent 
to deceive the listening or viewing public.” ssiaby 

The language “intent to deceive” is critical in this bill as there are 
many programs, such as fantasies or others, where a deliberate at- 
tempt is made to create an illusion of reality as part of the drastic 
effect of the program. 

In many instances deliberate attempts are made to create what 
amounts to an innocent deception which, in fact, result in no damage 
or injury to the public, but are an inherent part of the amusement or 
relaxation the public enjoys when listening to or viewing such 
programs. 

The phrase “intent to deceive” may be so broad as to include theatri- 
cal techniques of devices which, although they have no detrimental 
effect on the public, are deceptions and intended as such. 

Subsection (1) (c) of H.R. 10241 would include advertising matter 
as a part of the program and since it would fall within the provisions 
of subsections 1 and 2 of section (a), it would make all advertising 
matter subject. to the same standard as that required in other programs. 

While the objectives sought by this legislation are laudable, the 
committee may wish to consider revision of the bill in the light of our 
position on H.R. 11341, or the Commission’s suggested legislation 
previously referred to. 

The Cuairman. I observe that there are a number of appendixes. 
Did you intend for them to be included in the record ? 

Mr. Forp. The appendixes in each case are merely copies of present 
statutory language. While we have no objection to it, they were 
attached merely for the convenience of the committee. I see no 
particular reason why they should be incorporated in the record. 
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The CuatrMan. They will be received for the files of the committeg 
and referred to by reference. 

Does that conclude your presentation ? 

Mr. Forp. Yes, sir. 

The Cuamman. Mr. Rogers? 

Mr. Rogers. No questions, Mr. Chairman. 

The CHatrmMan. Mr. Younger? 

Mr. Youncer. Mr. Ford, in a number of cases you agree with the 
proposed legislation, but state that you have already covered it by a 
rule or have it under the rulemaking pr ocedure. 

Do you agree that if something is “good it is better to be in the rule 

rather than in the law, because your Commission could change that 
rule any time it wants to, but it is more difficult to change the law, 

If it is a good thing and ought to be a factor controlling broad- 
casting, should it not be in the law ? 

Mr. Forp. I think that is a matter for the discretion of the committee 
and the Congress. In all instances in which something is good—if you 

carry it to the logical conclusion, then all the regulations that are 
good should be in the law. 

I think what I am really trying to say is that sometimes a statutory 
provision freezes a procedure, and it does make it more difficult to 
change that procedure. 

Sometimes changing circumstances require changes in procedures 
and it can be done more readily through a change in the rule than 
it can be through amendatory legislation. 

Mr. Youncer. It appears to me if we adopt that philosophy there 
would be no necessity for the statutory provisions at all. You would 
Jeave it all up to rulemaking. 

Mr. Forp. For instance, let us take the example of a license shall 
not be granted for longer than 3 years. That is the maximum num- 
ber, period. That is the authority of law that the Commission has. 

Heretofore the Commission’s rules have provided for 3-year re- 
newals. There is outstanding a proposed rulemaking which would 
make it permissible to grant a renewal for a period less than 3 years 
which would control with the statutory provision. 

The proposed legislation would merely carry the existing legislation 
one step further and say, yes, you can do that, which we have pro- 
posed to do in the rules. 

That was the reason for our position that since the Congress has 
already given us that authority, the affirming of that authority by 
an additional statutory provision is unnecessary. 

That was our only point. 

Mr. Youncer. We have covered that point, but there are numerous 
references in your testimony where you have preferred the rulemaking 
to statutory provisions, in addition to the one you have just mentioned. 

As I understand, the law says not longer than 3 years for a license, 
So vou did have the authority under the statute at any time to make 
a rule granting a license for a shorter period. 

Do you think you should not have any limitation in the statute at 
all? 

Mr. Forp. There is no objection, and we have not proposed that the 
period of 3 years be changed. 

Mr. Younerr. T realize that. But you seem to prefer a 3-year limi- 
tation in the rule and not in the statute. 
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The only point I make is the theory you advocate where so much 
of the legislation could be covered by rulemaking and there is no need 

-Jegislation. 
me not subscribe to that. I think there are a number of important 
factors, even though you could cover the situation by rulemaking, it is 
much better to have it in the law where it is more permanent. 

Mr. Forp. In this particular instance we felt that the proposed 
legislation would not add anything that was not already in the law 
because it doesn’t make it mandatory for us to give 1-year renewals. 
It makes it permissive. 

Mr. Youncer. It has just been brought to my attention that in this 
legislation it provides also that in granting a license for less than 
8 years you also now have the authority to impose under the statute 
limitations and conditions which you did not have before. 

Mr. Forp. I have always assumed that we had the authority to im- 

ose limitations and condtions because we have done it. 

Mr. Youncer. There is one other question. 

You referrred to the question of granting a permit for construction. 
It is your procedure now that you grant a permit for construction, 
but that does not necessarily carry with it the license? It is possible 
for a man to get a permit to construct a station, invest his money, and 
then not to get a license to operate ¢ 

Mr. Forp. That is correct. It is very rare indeed. If he complies 
with the construction permit then a license almost automatically 
follows. 

If some new fact is brought to the attention of the commission which 
would have prevented, for example, the issuance of the construction 
permit in the first place—one of a serious nature—last year there 
were 788 licenses granted and only one of those was designated for 
hearing. 

Mr. Youncer. If you do not have the hearing on the granting of 
the construction permit, you do not afford an opportunity to bring 
out objections that might come out after the construction permit was 
granted. 

Mr. Forp. That was the reason that we got together with the bar 
association and undertook to devise a pregrant. procedure, so that 
there would be the objection, the reply and the determination by the 
commission whether the objection was substantial. 

Mr. Youncer. But according to your statement you still grant many 
permits without a hearing. 

Mr. Forp. Yes. We grant them without a hearing, but we cannot 
deny them. 

Mr. Younecer. If you required hearings on granting of all licenses. 
would it make more probable the denial of the license after the in- 
dividual had already constructed his station. 

Mr. Forp. If the hearing is on the license itself, it is unlikely that 
that would result in any more denials of licenses than if you don’ 
have a hearing. ’ 

Mr. Youncer. That is all, Mr. Chairman. 

The Cuamman. Mr. Moss? 

Mr. Moss. Mr. Chairman, I feel perhaps your views could be sum- 
marized by saying that you agree with those sections of the bill. or the 
principal bill, which give you greater flexibility in imposing sanctions 
on broadcasters. . 
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Mr. Forp. I think that is true. 

Mr. Moss. And in all other sections you endorse our objectives and 
question our language. Would that be a fair ly accurate summary 4 

Mr. Forp. No, there are one or two instances in which we don't 
endorse the objectives. For instance, a hearing in every case, 

Mr. Moss. Not in all cases. The matter of hearings on all erants 
vou do not endorse our objective ? 

Mr. Forp. Not on a hearing in every construction permit and also 
on the license. 

Mr. Moss. You are aware that we have had many complaints in the 
Oversight Subcommittee in the past 214 years as the result of quickie 
grants ¢ 

Mr. Forp. There was a short period about 4 or 5 years ago in which 
I was aware of complaints, but I have not heard of any complaints on 
the so-called quickie grant for several years. 

Mr. Moss. We have had them before the committee. 

Mr. Forp. We keep them 30 days now before we act on them. 

In addition to that, many of them are on the processing line for 10 

r 11 months. 

‘gtiety the complaints that I get are that we are just as slow as 

‘an be in eranting. It is quite the contrary from the quickie situation, 

Mr. Moss. I suppose the nature of the complaint would be whether 
or not the person secured the grant or whether they were denied it. 
Whether it was delay or whether it was to continue the policy which 
permits a grant w ithout a heari ing. 

Mr. Forp. We can’t deny w ithout a hearing. 

Mr. Moss. I realize that, but you can grant without a hearing? 

Mr. Forp. That is right. Before we can grant, we must make the 
finding on the legal, financial, technical, and other wise qualified. 

Mr. Moss. The only flat endor sement of the language in the pro- 
posed bills by the committee is that section dealing with sanctions 
against broadcasters ? 


Mr. Forp. That is true. 
Mr. Moss. In view of that fact, Mr. Chairman, I would not be in- 


clined to ask any further questions because I think then that it be- 
comes basically a matter of legislative policy and determination which 
we will have to settle by ourselves in committee. 

The Cuatrman. Mr. Avery. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Commission Chairman, I want to congratulate you on your state- 
ment. I find myself generally in agreement, I believe, with the views 
that you have expressed. 

I would like to understand just a little bit better procedure on 
applications in respect to both sections 308 and 309 of the Communi- 

cations Act as it is now written. 

The potential applicant comes in, for instance, for a construction 
permit ? 

Mr. Forp. That is right. 

Mr. Avery. Does the 30-day rule apply to that ? 

Mr. Forp. Yes. 

Mr. Avery. Even uncontested ? 

Mr. Forp. Yes, uncontested his application must be on file 30 days 
before he can receive a grant. 
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Mr. Avery. The practice of the Commission is that if it is uncon- 
tested it may be granted without a hearing? 

Mr. Forp. That is true. 

Mr. Avery. As you construe the bill before us, there would have to 
be a hearing in the local area both on the construction permit and then 
after that had been resolved and the license application followed, it 
would be necessary to go through this entire process again and go 
back to the area fora hearing on the license? 

Mr. Forp. As the bill is written. 

The Cuairman. Would the gentleman yield at that point ¢ 

Mr. Avery. Of course I would yield. i 

The Cuarrman. I made a notation at the time you testified, and 
I think the record should show, that in the preparation of this bill 
and the tedious work which our staff did in connection with it, there 
was never any intention of any such double hearings. Ls. 

I think the record should show that when you read the provisions 
of the Federal Communications Act, you will find that when an ap- 
plication is made to the Commission for a construction permit, then 
the hearing is actually held in connection with the granting of the 
construction permit and not in connection with the granting of the 
license. 

I wanted to explain that, Mr. Avery. 

Mr. Avery. Mr. Chairman, I appreciate your contribution. 

But in view of the language in the bill ou page 2, unless you want 
to say notwithstanding the provision in section 309, (a) and apply 
the other sections of the Communications Act, how can you preclude 
it? It specifically says “a permit for the construction of a broadcast 
station”, I recognize we do not normally debate these matters among 
committee members, but 1 am of the opinion if that is what we seek 
to achieve we would probably have to employ some different lan- 
guage than is in the bill at the present time. 

Be that as it may, I believe I noted, Chairman Ford, that the Com- 
mission granted 860 applications for construction permits, would 
those be new potential licenses or might part of those be improved 
facilities to present licenses ¢ 

Mr. Forp. Both new and improved facilities. New licenses and 
major modifications. 

Mr. Avery. We can assume that approximately a third of those 
were noncontested applications and were granted without a hearing? 

Mr. Forp. Actually all of those, and then the next figure just below 
that, 200-some-odd, I believe were actually designated for hearing. 

Mr. Avery. 294 cases involved competing applicants? 

Mr. Forp. That makes around a total of a thousand. 

Mr. Avery. I understand. 

In other words, instead of having a hearing on approximately 300 
cases, you would be compelled under the act to have one on a thousand 
cases ? 

Mr. Forp. That is correct. 

Mr. Avery. We could say in effect it would treble the administra- 
tive responsibility of the Commission ? 

Mr. Forp. I don’t think you can quite say that because in a hearing 
on one application, the hearing would go much faster than in a hard 
fought two-party hearing. 
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Mr. Avery. Have you analyzed that requirement in the bill to sug- 
gest how many extra employees it might take to keep the Commission 
up on its present schedule 4 

Mr. Forp. We do not have any statistical information on that, no, 

Mr. Avery. It would be substantial 

Mr. Forp. We think it would be quite substantial. There ig one 
additional problem there that is not contained in the statement with 
respect to the area to be served. 

In some instances we have what are called 307(b) hearings, which 
is one area competing against another area. I assume that what js 
meant there is that the hearing would have to be in both areas and 
sometimes we have had as many as five or six areas. 

Mr. Avery. That would be a case where a broadcast channel would 
be overlapping ? 

Mr. Forp. That is right. Mutually exclusive applications between 
various communities. 

Mr. Avery. In other words, you could have two competing applica- 
tions in one specific area, but also contending for that license might 
be two or more competing applicants in another competitive area! 

Mr. Forp. That is right. 

Mr. Avery. It is your experience again that in that instance you 
would have to have hearings in all of the competing areas? I 

Mr. Forp. Right at the moment we have some rather complicated 
hearings involving an increase from 250 watts to a thousand watts, 

In some of those cases there are 60 parties. That is, 60 stations in- 
volved. So we would have quite a lot of traveling to do. 

Mr. Avery. In connection with the hearing, I would only like to 
make one further comment. I think every so-called independent 
agency we have had before this committee has been criticized for the 
most part in their delay in making decisions. 

In many instances allegedly it has induced hardship upon the 
applicant or the community, as the case may be, and I would question 
the wisdom of imposing further administrative delays on the Com- 
mission. 

In regard to the prohibition on swapoffs, I believe you pointed out 
in your statement that the bill would only apply after an application 
had been filed ? 

Mr. Forp. Designated for hearing. 

Mr. Avery. Under the bill, would there be any way of enforcing 
any prohibition on swapoffs before that period ? 

I will ask it in reverse: From my point of view if we are going to 
drive these swapoffs behind the curtain somewhere, we are not going 
to accomplish very much. 

Mr. Forpv. The only way that we can think of at the moment is 
the 30-day waiting period after a swapoff or dismissal before a grant. 
It would work this way: 

You have an application which is a competing application and it 
comes down off the processing line and you have to have an order 
designating the two for hearing. 

Within a week or so before that, it might be possible for one to 
dismiss before he is designated for hearing. We might impose a time 
waiting penalty on him of some additional period. But whether or 
not that would be effective, I don’t know. That would give an op- 
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ortunity for additional applications to come in in case of swapoffs 
ayotis. ‘ 
~ gle I think we all agree that certainly swapoffs are not in 
the public interest. 4 vast 

In my own mind, when we start thinking about the application of 
a legal prohibition we end up a vicious circle because there are so 
many intangibles that we are not able to touch. 

I don’t want to preempt the entire time, Mr. Chairman. I have 
some more questions, but I think I shall defer them, if you like. 

The CuarmMan. Go right ahead. 

Mr. Avery. Mr. Rogers, do you have any questions? 

Mr. Rogers of Texas. I yield to you. 

Mr. Avery. I certainly appreciate the generosity of the gentleman 
from Texas. 

Mr. Youncer. Will the gentleman yield ? 

Mr. Avery. Of course. 

Mr. Youncer. Mr. Ford, the law as now written states as follows 
in 307(d) : 

No license granted for the operation of a broadcasting station shall be for 
a longer term than 3 years. 

Why is it necessary for the Commission to make a rule authorizing 
licenses for less than 3 years 4 

Mr. Forp. Applicants before the Commission, I think, are entitled 
to know what they are applying for. Our present rules provide that 
the license shall be for 3 years. The proposed rulemaking we have 
would conform to this language. 

Mr. Youncer. Do you imply that your rule which you now have is 
not according to the law ? 

Mr. Forp. It is according to the law because the law authorizes 
us to grant a license for as much as 3 years. But we have not reserved 
to ourselves any discretion within that rule. 

Mr. Youncer. Why do you have to reserve any discretion? It 
is already in the law. That is the point I am making. 

Is there a disagreement in the Commission as to what this law 
means ¢ 

Mr. Forp. I don’t think there is any disagreement at all among 
the Commissioners as to this. 

The rule as presently written is to inform the licensee what he may 
expect in terms of the period that his license will be granted for. 

Mr. Youncer. Just a minute, please. There is not anything that 
the Commission can make in the way of a rule which will supersede 
the law, is there ? 

Mr. Forp. No, sir. 

Mr. Youncer. Anybody applying for a license knows under the 
law that he can receive a license for 3 years or less at the determina- 
tion of the Commission ; is that true? 

Mr. Forp. That istrue. That is correct. 

Mr. Youncrr. Then why do you need a rule to tell them that? 

Mr. Forp. Because we exercised that discretion to say that we will 
grant them for 3 years. 

Now, we are proposing to exercise that discretion to put them on 
notice that they may be granted for less than 3 years. 


55507-—60 4 
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Mr. Youncer. It looks to me as if you are trying to pass rules that 
supersede the law. Maybe we should not pass any law and just 
leave it up to the FCC. Certainly, under the interpretation of this 
section anyone apply! ing for a license knows that he can get a license 
for not to exceed 3 years, 

But if the Commission wanted to, they could give him a license for 
30 days? 

Mr. Forp. That is correct. 

Mr. Youncer. There is nothing in the rule or no power which you 
have of making a rule that says all of your licenses should be for 3 
years. I think if you had exercised your authority and granted 
licenses for 1 year or 2 years and had put in conditions on licenses, 
which you certainly have authority under this law to do, there would 
be no necessity for this legislation. 

But apparently, in view of the fact that you have not exercised the 
authority in the past granted to you under this law, now we have to 
spell out in the law what you ought to do. 

That is the way it looks to me. 

That is all, Mr. Chairman. 

Mr. Avery. Mr. Ford, in respect to your comments on section 317, 
as I understand under the present language of section 317, the Com- 
mission has issued or has invited comments on the pending rule 
whereby even a record that had been received by a broadcaster must 
be so reported on the broadcast. Am I correct in that 

Mr. Forp. No; that is only a disc ussion, is the way it is termed, in 
the public notice. It is a discussion of what we think the law means, 

Mr. Avery. I suppose the broadcaster can take that as an indica- 
tion that a rule might be in the making to that effect ? 

Mr. Forp. No; he takes that as an indication that this is the Com- 
mission’s view of what the statute means. 

Mr. Avery. If that is what it means, how can he escape making 
such announcement ? 

Mr. Forp. We don’t think he can. 

Mr. Avery. In other words, we may expect unless the present lan- 
guage is amended, that even if a single record is presented as a gratu- 
ity to a broadcaster it must be so identified every time it is played 
or just once? 

Mr. Forp. There is dispute as to that. The industry disputes that. 

We have issued a notice of inquiry to permit members of the indus- 
try and interested persons to file memorandums of law discussing 

various features of this public notice which they claim does not ac- 
curately interpret the law. 

Mr. Avery. But finally the Commission is going to have to make 
the decision ? 

Mr. Forp. We will have to make the decision as to what we think. 

Mr. Avery. Unless the language of section 317 is amended? 

Mr. Forp. That is correct. 

Mr. Avery. I notice at the bottom of page 20 of your statement you 
say you feel that this term property is too broad and the Commission 
should have authority to exempt certain material that they think is in 
the public interest. 

What is an example of that kind of material ? 
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Mr. Forp. There is material, records, film clips of one sort or _an- 
other, furnished by various charitable organizations, such as the Red 
Cross, war bond drives, matters of that kind. Usu: uly that type of 
broadcast carries within the body of it the idea that it is furnished by 
the Red Cross. But sometimes they may not. 

Mr. Avery. I am thinking about Members of Congress that send 
out news clips once in awhile. Are news items going “to be in a dif- 
ferent category than records? I think almost every Me mber of Con- 
gress, in addition to news clips, sends out so-c alled educational pro- 
grams, I think, to enlighten their constituents on various problems 
before the Congress. 

Some limit those to 5 minutes, others to 15. I understand some go 
as long as 30. I am just wondering, since that is a gratuity to the li- 
censee, | am wondering under this bill if we can differentiate between 
a 39-cent record and a matter of great educational importance, such 
as the news clips the Members of Congress send out. 

Mr. Forp. Normally if it is a news source we don’t get into that. 
This is a little more difficult question. I would hesitate to give an 
off-the-cuff answer to this question. 

Mr. Avery. I can understand. It is a rather penetrating question. 

As I read the language in section 317, unless there is going to be 
some exemption made, it would appear to me that it is probably 
covered. 

Mr. Forp. It is probably covered in the present 317. We have not 
ruled on that. I would hesitate to answer that. 

Mr. Avery. Actually it seems to me that might be helpful to Mem- 
bers of Congress because they would get additional recognition. They 
would interrupt a 5-minute or 15-minute news program by say ing the 
following interview was provided us with Senator So and So from 
the Capital City and then proceed with the news film itself. Would 
that not be the circumstance? 

Mr. Forp. I can imagine situations in which that would be ex- 
tremely helpful. That is, to the Member of Congress. 

Mr. Avery. It depends on what he said. 

I think that is all, Mr. Chairman. Thank you very much. 

Thank you, Mr. Ford, for your consideration. 

The Cuarmman. Mr. Ford, let us take H.R. 11341. The first section 
would amend section 309. It would amend it in two broad phases: 

First, it provides for mandatory hearings with reference to initial 
grants of licenses. 

You do not believe that as proposed here it would be in the public 
interests to require hearings to be held in the local area in every case ? 

Mr. Forp. That is correct. That is in every case. 

The Cuarrman. Do you agree that in some instances such hearings 
should be held ? 

Mr. Forp. Yes, very definitely. In some instances they are. 

The Cuamrman. In some instances hearings have been held in the 
community ¢ 

Mr. Forp. Yes. Not only original licenses, but renewal hearings 
or revocations. 

The Cuatrman. Have you every revoked a license ? 


Mr. Forp. Yes. 
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The Cuarrman. When was the last one revoked? I was not aware 
that there had been any revocations. 

Mr. Forp. I think the cause of the confusion is that you asked the 
question very generally and I answered it generally, whereas the 
people are usually talking about for program reasons. The Wileg 
case was one. There have been a number of revocations. 

When you see the language quoted, you see it quoted with respect 
to program matters and those are quite old cases. 

The CuarrmMan. What consideration is given by the Commission to 
statements contained in applications for licenses as to proposed pro- 
graming ? 

Mr. Forp. In each case in which there is an application the staff pre- 
pares a flimsy. 

The Cuarrman. A what? 

Mr. Forp. What is called a flimsy. It is a slang term for an analysis 
of the application. In that analysis they put the program types, and 

yarious percentages of types that will be broadcast. spot announce- 
ments, and that sort of thing. 

The CuatrMan. Are these statements as to programs significant in 
noncontested applications as well as in contested applications? 

Mr. Forp. I think the same procedure is followed in both types of 
cases. 

Frequently we ask for additional information on programing. 

The CHatrmMan. As a matter of fact, can local groups which are 
interested in proposed programing really participate in hearings 
unless the hearings are held locally rather than here in Washington? 

Mr. Forp. I don’t think so. 

The Cuarrman. Then since you oppose local hearings, would you 
have any alternative suggestion, as to how the local needs with regard 
to programing can be brought out in case of an uncontested or con- 
tested application ? 

Mr. Forp. Our opposition did not go to the point of local hearings. 
The question that was involved was the slowing down of the processes. 
In those instances that appear to require local hearings, I am sure the 
Commission would have no objection to local hearings, providing we 
had the money. That is always a deterring factor. 

The Cuarrman. When was the last time that you held a hearing 
in a local community ? 

Mr. Forv. About 1956 or 1957, in Boston. WMEX 

The Cuarrman. How many hearings have been held in the locality 
in the last 10 years, if you know? 

Mr. Forp. If you include 10 years I, will have to check. 

Mr. Hype. Prior to the 1952 amendments quite a number of hear- 
ings were held in the field. The Commission undertook to conduct 
many of them there. Commissioners themselves conducted hearings 
in order to help handle the workload. 

I conducted hearings myself in such places as Kansas, Iowa, 
Colorado, Maryland, California. This is prohibited under the 1952 
amendments. 

The CuarrmMan. Commissioner, I was getting to that provision. 

I wanted to ask you about this since you have had many years of 
experience on the Commission. As a matter of fact, I assume you are 
as familiar with communications law and the Commission’s procedure 
as anybody in Washington. 
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The 1952 amendments took away from the Commission certain 

wers in determining some matters on the basis of public interest, 
convenience, and necessity, did it not? oy nad <3 

Mr. Hyver. The MacFarland amendments prohibited individual 
Commissioners from conducting hearings. It did not prohibit the 
entire Commission from sitting en banc and conducting a hearing, but 
obviously, the whole board cannot conduct a large number of hearings 
and take care of their other duties. é 

The CuarrMaNn. In matters of transfers, did not the amendments go 
so far as to say that the Commission could not consider whether trans- 
fer to a person other than the proposed transferee would be in the 
public interest? ; 

Mr. Hype. I believe, Mr. Chairman, that the changes in the 1952 
amendments were to limit the scope of our examination of renewal or 
transfer. ; 

Yes, I have the language right here. It did provide that any such 
application, referring toa transfer or assignment, shall be disposed 
of as if the proposed transferee or asignee were making application 
under section 308 for the permit or license in question. 

But in acting thereon, the Commission may not consider whether 
public interest, convenience, and necessity might be served by the 
transfer, assignment, or disposal of the permit or license to a person 
other than the proposed transferee or assignee. 

I think that limitation on what we might do was suggested by an 
earlier effort on rulemaking when the Commission undertook to make 
it possible to consider what you might call alternate transferees. 

The Cuatrman. Do you agree with me that that prohibition should 
be repealed, or would you want to make a comment about that? 

Mr. Hype. I think that you should give the Commission broader dis- 
cretion than is permitted here, yes. 

I am not proposing in this, however, to recommend adoption of 
what we call the Avco rules, because our experience with them was 
not satisfactory. 

The Cuarrman. At the same time, do you agree that it is going a 
little far to limit the Commission in the consideration of the public 
interest in most anything it has to do? 

Mr. Hype. I think it would have been well to have given the Com- 
mission more discretion and more responsibility here than is per- 
mitted under the amendment. 

The Carman. Now, Mr. Ford, that hearing at Boston that you 
referred to, was that on an original or a renewal application ? 

The Cuatrman. That was a renewal application. 

The Cuarrman. Do you ever hold hearings in any locality on an 
original application ? 

_Mr. Forp. As you said a while ago, in the last 10 years. About that 
time each year there would be a schedule of hearings. I know I have 
participated in the circuit of holding hearings around in the various 
communities. 

Recently we just haven’t had that kind of money. 

Usually at that time the nonengineering portion is within the field. 
I know as a fact that frequently members of the public would come 
mand testify. But the engineering portion of those hearings at that 
time were held here in Washington. 
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The Cuarirman. Do you think if we were to substitute for the first 
part of section 1, amending section 309, the provisions relating to pre. 
grant hearings contained in the Senate passed bill, that that would 
meet the needs and requirements of the Commission at this time? 

Mr. Forp. The second part I agree with. The first part I am not 
quite clear on. You would keep the first part. 

The CuHamMan. We are referring now to the proposed amendments 
to section 309. That includes the protest section 309(c). 

Mr. Forp. That, we are opposed to. I mean, we are in favor of the 
Senate passed bill. 

The CuarrmMan. That is what I said. 

You suggest that we not approve what is proposed here in subsee- 
tions (a), (b), and (c) but in leu thereof that we adopt the Senate 
passed provision, which was worked out in cooperation between the 
bar association, your Commission, and the Senate committee ? 

Mr. Forp. Yes, sir: we do. 

The CuatrMan. That is your recommendation / 

Mr. Forp. Yes, sir. 

The CHarrman,. Now, the second part of this relates to so-called 
payoffs and swapoffs. 

I gather from your statement that you think that this practice 
should be prohibited, but you think that the Commission should be 
permitted to do that by rulemaking? 

Mr. Forp. Yes, sir; that is the position of the Commission. 

I think I have been a little categorical in saying that is the position 
of the Commission because the Commission’s position is that it desires 
more flexibility. 

The CuatrMan. But you do not think, though, that it should be 
dealt with by law. 

As Mr. Younger put it a moment ago, you should do it by rule? 

Mr. Hyper. Mr. Chairman, if I may say something about that, I 
think it is the position of the Commission that the proposed law is too 
rigid, too inflexible, to permit the Commission to handle the problems 
that come before it in the way that conditions would require. 

Absolute prohibition against any compromise settlement would cer- 

tainly be directly in conflict with the principle that is encouraged in 
all the courts of the land of getting out of court, cutting down liti- 
gation where it can be done without abuse of proc edures or preju- 
dice to the rights of individuals or the public. 

The CHarrmMan. There is no settlement that can be made in litiga- 
tion pending before a court without the approval of the judge. 

Mr. Hype. That is right. 

The Cramrman. This proposal is certainly intended to give the 
Commission the same authority to approve such settlements as might 
be made. 

Mr. Hyper. We thought in reading the language of the bill, sir, that 
it would practically prohibit or prec clude compromise settlement, even 
honorable settlements, because it would expose the remaining appli- 

cation to new contest and more settlement, perhaps. 

The CuatrmMan. The purpose here is to give the Commission the 
authority, if such is in the public interest, to approve ¢ 

Mr. Hype. Mr. Chairman, isn’t there a statement in there that it is 


the sense of the Congress or the committee that settlements are not in 
the public interest ? 
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The CHAIRMAN. No, not settlements. It is stated that swapoffs are 
not inthe public interest. ul? didn 

Mr. Hype. We cannot dispose of the matter by just giving it a 
name. There are some situations where an honorable and proper set- 
tlement would be in order, but you could classify that asa swapoff ap- 
plying broad language to it and condemn it as being part of practices 
which in some instances might be very, very undesirable. 

The CHARMAN. I fear that your Commission, Commissioner Hyde, 
has interpreted the intent of that provision in too restrictive a way. 

Mr. Hype. Congressmen, if we have, of course, these hearings will 
give us an opportunity to resolve any misunderstandings we have. 

The CHamrMAN. I am certainly glad you bring this out and have 
that understanding because I was about to reach the point of becom- 
ing a little bit eritical. I cannot see how the Commisison could have 
gone through the experiences of recent years of incidents which our 
investigation developed where as a result of getting together appli- 
cants have paid huge sums of money, and in some instances it ap- 

ared that someone on the Commission might have been encouraging 
it on the outside—without any record being made before the Commis 
sion with regard to such occurrences. 

The trouble we got into because of it, it seems to me, should have 
brought the Commission to the full realization that there should be 
some standards set in this field, giving the Commisison authority to 
supervise such actions. 

That isthe purpose and intent of this proposal here. 

Mr. Hype. Mr. Chairman, I want you to understand that we do 
appreciate the problem that you are directing attention to. We are 
just as interested as you are in preventing abuses of procedure. 

I think, however, that you perhaps will agree with me that in our 
efforts to prevent abuses we must not adopt some language that will 
tie our hands so completely that we will have a situation that invites 
worse abuses than we are attempting to eliminate now. 

The Cuairman. I thoroughly agree with that. 

On the other hand, I want to say here and now that we would wel- 
come your suggestions with reference to the type of language which 
would do what we are talking about—which would not unnecessarily 
tie the hands of the Commission, yet would give the Commission by 
law and not by rule authority to deal with these problems. 

I agree with what Mr. Younger has said here. I agree also that 
this Commission is dedicated now to doing the right thing and is 
interested in preventing abuses just as much as anybody without going 
too far and tying your hands. 

But on the other hand, when we go back and see what resulted in 
the last few years in this field, if you leave this purely to rulemaking, 
then some other commission may come along, revise the rules and get 
right back into the same kind of procedure, maybe in a different. way, 
leading to the same unfortunate events that were developed during 
these hearings. 

Mr. Hypr. Mr. Chairman, our testimony here—the testimony of 
Chairman Ford, which was discussed with the other Commissioners— 
is designed to be constructive. 

The Cuarrman. I know that. 
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Mr. Hyper. We do expect, as was indicated by Chairman Ford, to 
submit further detailed comment in accordance with the usual prae. 
tice in such matters, and it certainly will be our purpose and intent to 
be helpful. 

The Cuatrman. We will be very glad to have it. I got the impres. 
sion from Mr. Ford’s presentation that you definitely agree with the 
objective here, but you wanted to deal with it by rule instead of by 
law. If I am wrong about that, I want to be corrected right now, 

Mr. Hype. I think we should not generalize too broadly on the 
whole statement. There were certain instances where the Chairman’s 
statement agreed as to the objectives and then undertook to point out 
some difficulties that were, it seemed to us, inherent in the language, 

The Cuatrman. I agree with that, but we are talking about that 
specific thing now. We are talking about getting at this problem of 
so-called swapoffs and payoffs. 

Mr. Hype. May I just say one more thing, Mr. Chairman, about 
this, what has been termed “payoffs” and “swapoffs.” 

The Commission’s efforts in this direction have been designed to 
prevent and correct. abuses by requiring full disclosure and by doing 
what you have suggested or mentioned, that is, the practice in the 
courts of requiring that all arrangements worked out in this regard 
should be submitted on the record for examination by the Commission 
before any approval would be given. 

The Cuatrrman. You do not deny that that procedure has not been 
followed in the past? 

Mr. Hyps. It is our current practice, Mr. Chairman. I will agree 
with you on this. It has taken some time to work this out, and per- 
haps we could have done better, or perhaps if we could have antici- 
pated everything that happened afterward we could have guarded 
against it better. 

I wouldn’t want to say that our current practice is not quite satis- 
factory. Notwithstanding that fact that we are giving that further 
attention, we do have open rulemaking, and we are looking toward 
improvement. 

The CHatrmMan. Commissioner, I appreciate your devotion and 
dedication, as well as your views and feelings about this matter. So 
far as I am concerned, as one member of this committee, I am going 
to do what I can toward insisting that there be broad general standard 
and specific authority under the law given to the Commission to deal 
with these problems. 

I am not willing to leave this to wide open rulemaking, only for 
somebody later to fall into some of the same pitfalls that we devel- 
oped in the past in that respect. 

I am going to give you a copy of this committee print with some 
comments on this particular matter for you to take with you in con- 
nection with H.R. 11341. 

Mr. Hyne. I have seen the McMahon report. 

The CuatrmMan. No; thisis on this bill. 

Mr. Hype. I will certainly be pleased to have it. 

The Crarrman. Now, as to section 312, I do not think there is a 
great deal of difference in views as to objectives. They are questions 
of legislative drafting. Is that correct? 

Mr. Forp. That is correct. 
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The CHarRMAN. The next section would be section 317. As I under- 

stand, there is no real difference of opinion as to this particular prob- 
lem. It is just the problem of working out what should be done to 
meet these objectives. 

Mr. Forp. That is correct. 

The CuatrMan. I would like to refer to the action which you said 
the Commission took on March 16. 

Some broadcasters have made quite an issue of this, as you have 
indicated in your statement. I assume they have approached every 
Member of Congress. 

My response to them has been that section 317, in identical lan- 

age, letter for letter and word for word, has been in the act since 
1934. That is true, is it not ? 

Mr. Forp. Yes, sir; with the exception of two or three words since 
1927. 

The CHatrMAN. In other words, here since 1934 we have had the 
same section, the same language, and so far as I know, March 16 of 
this year is the first time the Commission issued anything with refer- 
ence to constructions. 

Mr. Forp. We have a series of rules under this provision. In 1950, 
we issued a public notice interpreting this section. 

So this is not the first time. 

(The Commission subsequently furnished copies of the rules and 
public notice as follows :) 


Rvuites APPLICABLE TO AM 


§3.119 Sponsored programs; announcement of. (a) In the case of each 
program for the broadcasting of which money, services, or other valuable con- 
sideration is either directly or indirectly paid or promised to, or charged or re- 
ceived by, any radio broadcast station, the station broadcasting such program 
shall make, or cause to be made, an appropriate announcement that the program 
is sponsored, paid for, or furnished, either in whole or in part. 

(b) In the case of any political program or any program involving the discus- 
sion of public controversial issues for which any records, transcriptions, talent, 
scripts, or other material or services of any kind are furnished, either directly 
or indirectly, to a station as an inducement to the broadcasting of such program, 
an announcement shall be made both at the beginning and conclusion of such 
program on which such material or services are used that such records, tran- 
scriptions, talents, scripts, or other material or services have been furnished to 
such station in connection with the broadcasting of such program: Provided, 
however, That only one such announcement need be made in the case of any 
such program of 5 minutes’ duration or less, which announcement may be made 
either at the beginning or the conclusion of the program. 

(c) The announcement required by this section shall fully and fairly disclose 
the true identity of the person or persons by whom or in whose behalf such pay- 
ment is made or promised, or from whom or in whose behalf such services or 
other valuable consideration is received, or by whom the material or services re- 
ferred to in paragraph (b) of this section are furnished. Where an agent or 
other person contracts or otherwise makes arrangements with a station on be- 
half of another, and such fact is known to the station, the announcement shall 
disclose the identity of the person or persons in whose behalf such agent is act- 
ing instead of the name of such agent. 

(d) In the case of any program, other than a program advertising commercial 
products or services, which is sponsored, paid for or furnished, either in whole 
or in part, or for which material or services referred to in paragraph (b) of this 
section are furnished by a corporation, committee, association or other unincor- 
porated group, the announcement required by this section shall disclose the name 
of such corporation, committee, association or other unincorporated group. In 
each such case the station shall require that a list of the chief executive officers 
or members of the executive committee or of the board of directors of the cor- 
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poration, committee, association or other unincorporated group shall be made 
available for public inspection at one of the radio stations carrying the program, 

(e) In the ease of programs advertising commercial products or Services, an 
announcement stating the sponsor’s corporate or trade name or the name of the 
sponsor’s product, shall be deemed sufficient for the purposes of this section ang 
only one such announcement need be made at any time during the course of the 
program. 

RuLES APPLICABLE TO FM 


§ 3.289 Sponsored programs; announcement of. (a) In the case of each 
program for the broadcasting of which money, services, or other valuable cop. 
sideration is either directly or indirectly paid or promised to, or charged or re. 
ceived by, any radio broadcast station, the station broadcasting such program 
shall make, or cause to be made, an appropriate announcement that the pro- 
gram is sponsored, paid for, or furnished, either in whole or in part. 

(b) In the case of any political program or any program involving the dis. 
cussion of public controversial issues for which any records, transcriptions, tal- 
ent, scripts, or other material or services of any kind are furnished, either di- 
rectly or indirectly, to a station as an inducement to the broadcasting of 
such program, an announcement shall be made both at the beginning and 
conclusion of such program on which such material or services are used that 
such records, transcriptions, talent, scripts, or other material or services 
have been furnished to such station in connection with the broadcasting of such 
program: Provided, however, That only one such announcement need be made 
in the case of any such program of 5 minutes’ duration or less, which announce 
ment may be made either at the beginning or conclusion of the program. 

(c) The announcement required by this section shall fully and fairly dis- 
close the true identity of the person or persons by whom or in whose behalf 
such payment is made or promised, or from whom or in whose behalf such 
services or other valuable consideration is received, or by whom the material 
or services referred to in paragraph (b) of this section are furnished. Where 
an agent or other person contracts or otherwise makes arrangements with a 
station on behalf of another, and such fact is known to the station, the announce- 
ment shall disclose the identity of the person or persons in whose behalf such 
agent is acting instead of the name of such agent. 

(d) In the case of any program, other than a program advertising commer- 
cial products or services, which is sponsored, paid for, or furnished, either in 
whole or in part, or for which material or services referred to in paragraph (b) 
of this section are furnished, by a corporation, committee, association or other 
unincorporated group, the announcement required by this section, shall dis- 
close the name of such corporation, committee, association or other unincor- 
porated group. In each such case the station shall require that a list of the 
chief executive officers or members of the executive committee or of the board 
of directors of the corporation, committee, association or other unincorporated 
group shall be made available for public inspection at one of the radio stations 
carrying the program. 

Rutes APPLICABLE TO TV 


§ 3.654 Sponsored programs, announcement. (a) Inthe case of each program 
for the broadcasting of which money, services, or other valuable consideration is 
either directly or indirectly paid or promised to, or charged or received by, any 
television broadcast station, the station broadcasting such program shall make, 
or cause to be made, an appropriate announcement that the program is sponsored, 
paid for, or furnished, either in whole or in part. 

(b) In the case of any political program or any program involving the dis- 
cussion of public controversial issues for which any films, records, transcriptions, 
talent, scripts, or other material or services of any kind are furnished, either 
directly or indirectly, to a station as an inducement to the broadcasting of such 
program, an announcement shall be made both at the beginning and conclusion 
of such program on which such material or services are used that such films, 
records, transportations, talent, scripts, or other material or services have been 
furnished to such station in connection with the broadcasting of such program: 
Provided, however, That only one such announcement need be made in the case 
of any such program of 5 minutes’ duration or less, which announcement may be 
made either at the beginning or conclusion of the program. 

(ce) The announcement required by this section shall fully and fairly disclose 
the true identity of the person or persons by whom or in whose behalf such 
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ayment is made or promised, or from whom or in whose behalf such services 
_ other valuable consideration is received, or by whom the material or services 
‘ . . 2 y 

referred to in paragraph (b) of this section are furnished. Where an agent or 


other person contracts or otherwise makes arrangements with a station on 


pehalf of another, and such fact is known to the station, the announcement shall 
disclose the identity of the person or persons in whose behalf such agent is acting 
instead of the name of such agent. J 

(d) In the case of any program, other than a program advertising commercial 
products or services, which is sponsored, paid for or furnished, either in whole or 
in part, or for which material or services referred to in paragraph (b) of this sec- 
tion are furnished, by a corporation, committee, association or other unincor- 
porated group, the announcement required by this section shall disclose the 
name of such corporation, committee, association or other unincorporated group. 
In each such case the station shall require that a list of the chief executive officers 
or members of the executive committee or of the board of directors of the 
corporation, committee, association or other unincorporated group shall be made 
available for public inspection at one of the television broadcast stations carrying 
the program. ! , ; 

(e) In the case of programs advertising commercial products or services, an 
announcement stating the sponsor’s corporate or trade name or the name of the 
sponsor’s product, shall be deemed sufficient for the purposes of this section and 
only one such announcement need be made at any time during the course of the 


program. 


FCC 50-1207 
54760 
Public Notice 
Oetober 10, 1950 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 
SPONSOR IDENTIFICATION ON BROADCAST STATIONS 


It has recently come to the attention of the Commission that a number of 
station licensees have failed to comply with the mandate of section 317 of the 
Communications Act of 1934 and the Commission’s rules and regulations promul- 
gated pursuant thereto in that station announcements of sponsored programs 
have been made in which the sponsor or his product have been identified by a 
name merely descriptive of the business conducted or its product sold which 
is not the name of the company doing business or the brand name of the product 
advertised. In order to enlist the cooperation of station licensees in correcting 
this situation, the instant notice has been issued. 

Section 317 of the act reads as follows: “All matter broadcast by any radio 
station for which service, money, or any other valuable consideration is directly 
or indirectly paid, or promised to or charged or accepted by, the station so 
broadcasting, from any person, shall, at the time the same is so broadcast, be 
announced as paid for or furnished, as the case may be, by such person.” 

Although the statute does not specify the exact language of the required 
announcement, its plain intent is to prevent a fraud being perpetrated on the 
listening public by letting the public know the people with whom they are 
dealing. Therefore, reference must be made to the sponsor or his product 
in such manner as to indicate clearly not only that the program is paid for, but 
also the identity of the sponsor. This is particularly true in the case of direct 
radio sales message where it is obviously important that the prospective pur- 
chaser be informed of the name of the company from which it is buying the 
merchandise or the manufacturer of the goods. 

It is apparent that under the act and the Commission’s rules (see secs. 3.189, 
5.289, and 3.689), the sponsor or his product must be identified by a distinctive 
name and not by one merely descriptive of the type of business or product. 
Thus, “Henry Smith offers you” or “Smith Stove Co. offers you” or “Ajax Pens 
brings you * * *” would be sufficient as would reference to a registered brand 
name (“Rinso,” “Lucky Strike,” “Duz”’). However, “Write to the Comb Man,” 
“Send your money to Nylons, Box ———~,” “This program is sponsored by the 
Sink Man,” or words of smiliar import which are merely descriptive of the 
product sold and which do not constitute the name of the manufacturer or 
seller of goods, or the trade or brand of the goods sold would not comply with 


section 317, supra. This is true even when such descriptive terms have been 
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adopted by the selling agency as a convenient method for direct radio merchap. 
dising of the products of any company. In all cases the public is entitled ty 
know the name of the company it is being asked to deal with or, at least, the 
recognized brand name of his product. 

The Commission must insist upon full compliance at all times with the aboye 
quoted provision of the statute. Therefore, all licensees are requested to make 
certain that in making station announcements of sponsored programs that 
these announcements fully and fairly disclose the true identity of the spongoy 
or his product. Any station which is presently not fully complying with the 
requirements of the rule, as set forth above, should take immediate Steps to 
bring its announcements into line with this notice. 

It is also pertinent to point out that the mandate of section 317 of the ae 
applies with equal force to political broadcasts. Sections 3.189(b), 3.289(p) 
3.689(b), and 3.789(b) of the Commission’s rules and regulations, which apply 
to standard, FM television and international broadcast stations, respectively, 
spell out the requirements with respect to announcements in connection with 
political broadcasts. 

Section 3.189(b), which is substantially identical with the other sections 
provides: 

“In the case of any political program or any program involving the discussion 
of public controversial issues for which any records, transcriptions, talent, 
scripts, or other material or services of any kind are furnished, either directly 
or indirectly, to a station as an inducement to the broadcasting of such program, 
an announcement shall be made both at the beginning and conclusion of such 
program on which such material or services are used that such records, tran- 
scriptions, talent, scripts, or other material or services have been furnished to 
such station in connection with the broadcasting of such program: Provided, 
however, That only one such announcement need be made in the Case of any 
such program of 5 minutes’ duration or less, which announcement may be made 
either at the beginning or the conclusion of the program.” 

Section 3.189(d) of the Commission’s rules and regulations, which is sub- 
stantially identical with sections 3.289(d), 3.689(d), and 3.789(d), further pro- 
vides that: 

“In the case of any program, other than a program advertising commercial 
products or services, which is sponsored, paid for or furnished, either in whole 
or in part, or for which material or services referred to in subsection (b) hereof 
are furnished, by a corporation, committee, association or other unincorporated 
group, the announcement required by this section, shall disclose the name of 
such corporation, committee, association or other unincorporated group. In 
each such case the station shall require that a list of the chief executive offiers 
or members of the executive committee or of the board of directors of the cor- 
poration, committee, association or other unincorporated group shall be made 
available for public inspection at one of the radio stations carrying the program.” 

The attention of station licensees is called to the requirements of the act 
and the Commission’s rules for the making of adequate announcements when 
political broadcasts are made. The announcements that must be made in this 
and other like situations will, of course, depend on the particular facts in each 
case but appropriate steps should be taken to comply with the spirit as well as 
the letter of the act and the rules in order that the listening public will be fully 
and fairly given the information required by the act and the rules. 


The CHarrman. Why is it there was such a great response from the 
industry when you issued this one, then ? 

Mr. Forp. I think it is strictly the free-record thing that caused all 
the trouble. 

The Cuatrrman. How long has this procedure of so-called supply- 
ing free records to stations been practiced ? 

Mr. Lee. Mr. Chairman, I would like to say that with respect to 
the free-record business, which I agree caused the furor, as I under- 
stand it, it is a comparatively recent development. In the music pub- 
lishing business the problem is exposure, one way or another, and al- 
ways has been. , 

When radio came into being and the song pluggers were attempting 
to get exposure in the early days of radio, they could work through 
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networks. There was a lot of network programing nationwide and 
they had just two or three sources they could work with for exposure 
for a record. 

In the last few years network radio, as you know, has declined as an 
entertainment medium. It is now largely news and so on. 

So that now the song pluggers as well as the artists and the manu- 
facturer and the publisher are out visiting individual stations and giv- 
ing them a free record in order to get the exposure. 

The broadcaster will complain and has complained, and I think 
with some justification, as to a technical interpretation that they read 
into what we said, that would, in effect, prevent them from playing 
a sample record without an announcement. 

Mr. Forv. I would like to add, Mr. Chairman, as I explained before, 
we have issued a notice of inquiry which will permit the industry to 
file memorandums of law on this question, which will include author- 
ity for them to file memorandums of law whether giving of records is 
valuable consideration and is in fact banned by section 317, as we so 
interpreted. 

The CHarrman. As a matter of fact, I agree with your statement 
and your position. I think you have now interprted just precisely 
what the law says. 

If it is too rigid and too restrictive it has been that way all along 
since 1934. If it works a hardship on the industry and if the public 
interest is not protected by this provision, I think the committee and 
the Congress, with the cooperation of the Commission and the indus- 
try, should revise it accordingly. — 

I have one report here outlining the procedure followed by them. 
They have five subscriptions. They wind up by saying that the 
musical selections they get now only cost them about $300 a year. If 
the old procedure is required, they would have to pay five times as 
much for the same service and the American public would not have 
the benefit of as wide a variety of selections of musical items. 

Incidentally, the report states that they receive innumerable records 
in this manner every day. It says not 20 percent of them are played 
because it would be impossible for them to play more. 

But they try to go through them and make the selections that they 
feel would be in the public interest. 

It would seem to me, under proper safeguards, that kind of pro- 
cedure might be in the public interest. I invite your attention to this 
problem in the hope that we might get some help in trying to work it 
out. 

Mr. Forp. Mr. Chairman, that is exactly what we had in mind on 
page 20 of the statement when we said the Federal Communications 
Commission is of the view that it should have some discretion to 
exempt program material furnished free to broadcast stations upon a 
finding that such exemptions are in the public interest. 

We think in the course of this notice of inquiry we may get memo- 
randums of law and briefs that may be convincing or may not be. 

It may confirm our present view of what the law means. It may 
also furnish us information on which we can make a recommendation 
to this committee. 

_ The Cuarrman. What concerns me is that a procedure like this, not 
intentionally, becomes a delaying process. If we are going to do 
anything in this field, we have to do it. ' 








58 COMMUNICATIONS ACT AMENDMENTS 


What I want to know is if we cannot all get our heads together ang 
work something out that we believe is right. 

Mr. Avery. Mr. Chairman, could I ask the Commissioner for 
definition ? 

The Cuarrman. We do not want to wait for any long process of 
rulemaking proceedings here to come up with an answer to meet q 
problem that we know is here. 

Mr. Avery. I want to ask the Commissioner, as I understand you, 
Mr. Ford, you said that there had been some discussion within the 
Commission. I believe you characterized it as discussion as to what 
might constitute property and issued invitations to industry to pe. 
spond with memorandums of law. 

Mr. Forp. No; that is not quite correct. 

The word “property” is contained in the bill as presently under 
consideration by the committee. The discussions, the invitation to 
submit memorandum of law and argument is with respect to existing 
section 317 and not tothe word “property” in this. 

Mr. Avery. I understand. I want to know what the memorandums 
of laware. Are we disregarding precedent in that ? 

Is it an interpretation of law, or what is it ? 

Mr. Forp. No. I think the main issue here goes to words in the 
section of valuable consideration. I did a little bit of work on that'in 
connection with one of the sections in the bill and it might be well to 
have a little legislative history on this and I found it was a rather 
complicated term. 

Most of the law was in relation to another type of use rather than 
the use that is in this statute. 

It may be that extensive research work may be productive of some 
information, the argument being that the ead is like a flyer or 
any other piece of advertising throwaway material. 

As the chairman just stated, hundreds of them are thrown away. 

Mr. Avery. Under those conditions, it would not have any v: aluable 
consideration, if they are throwaways ? 

Mr. Forp. This becomes a little difficult. If 8,000 are accumulated 
in a record library of a station, it would be diffic ‘ult to say when it is 
sold that is not valuable consideration. Each individual copy which 
is not a very expensive thing may involve a question as to whether or 
not individually it isa valuable consider: ation. 

What I am just trying to point out is that this is a concept which 
lends itself to memorandum of law and to what the courts have held. 

Mr. Avery. As I understand it, under section 317, as written, the 
whole outcome would depend on these various interpretations or vari- 
ous definitions that must be finally agreed upon by the Commission. 

But you have invited various comments on these interpretations 
from the industry. 

Mr. Forp. It seemed pretty clear to us, but it didn’t seem at all 
clear to the industry. 

Mr. Avery. Then if the committee in its wisdom should make cer- 
tain amendments to section 317 and extend to the Commission a certain 
amount of discretion here, then the Commission could write its own 
rules; isthat correct ? 

Mr. Forp. That is right. 
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Mr. Avery. You might further invite comments from industry, but 
it would woe! as a matter of interpretation so much in that case as 

inions, perhaps. 

Mr. F oe atin It would give us the sense of Congress as 
to the extent to which they wanted us to go; the legislative history of 
any amendment to it would give us an idea how Congress felt with 
respect tothisarea. ; tog s 

Mr. Avery. Assuming we put discretion in section 317, that would 
be the major change as above the present language where now you 
interpret it as being virtually no discretion ? 

Mr. Forv. That is right. id 

I should point out that in 1927, when this language was first intro- 
duced into the Federal Radio Act, the Federal Radio Commission 
would not permit the playing of records on radio stations because 
they said you didn’t get anything more than you could get otherwise. 

erhaps it does need another look. 

Mr. Avery. Thank you, Mr. Chairman. 

The CuarrMAN. In view of your public notice, are you turning down 
renewals of stations because of alleged violations of section 317 ? 

Mr. Forp. I think in our public notice, at the end of it, we have 
said that we have sort of outlined the policy. At the present time, 
each renewal that comes up we are considering the answers that the 
station has given to the questionnaire. 

In the event that it appears there is willfulness, misrepresentation, 
or serious negligence on the part of the licensee or other circumstances 
indicating a failure to exercise a proper degree of licensee responsi- 
bility, then those we are looking at—I might say that in addition to 
the work that we did to get the preliminary statistics on the extent 
of this practice, and the study we have been making with respect to 
renewals, we have recruited five or six lawyers into a task force— 
these are top grade people at the Commission—it is eight, and they 
are combing through those questionable answers for the purpose of 
determining what, if any, investigation should be made. 

We think that most of them will be washed out under the standards 
that we have set up here. 

As to the others, as to past derelictions, we feel in view of the 
number of them and apparent widespread practice that it would be 
inequitable and not in the public interest to hold up renewals on those. 

In fact, the Commission has approved already the renewal of 
licenses in which the only derelection was the acceptance of single 
copies of records. 

‘he CuarrmMan. But under present procedures and circumstances 
if a station receives a free record and that station feels it would like 
to use that record, then it is compelled to announce that this record 
was furnished by so and so and so and so, free ? 

Mr. Forp. That is right; that is all. 

The Cuatrman. If they get it by a reduced rate, do they have to 
say that? 

Mr. Forp. May I have just a minute, please. 

The CHatrmMan. Yes. 

Mr. Forp. There is a difference of opinion in the Commission with 
respect to the acceptance of a free record as to when the announcement 
should be made. There are some other differences of opinion as to 
whether or not a record in itself is a valuable consideration. 








60 


COMMUNICATIONS ACT AMENDMENTS 


Aside from the statute, I think almost every Commissioner, op 
maybe one or two, feel that a free record should be permitted without 
the announcement. 

The majority of the Commission feel that in all probability this js 
de minimis, the value of a record, and but for the statute we could 
not see too much wrong with it. 

The Cuarrman. I am inclined to take that view myself. I think 
we can get to the point of becoming impractical about this business, 

On the other hand, any such ine ident as the Boston station which 
went to three companies and asked them to provide a $10,000 library 
at one time is entirely out of line. It seems to me that it would be, 

If you carry this problem a step further, we get into something else, 
One station, for example, in a community has its own record mart. 
If you require that station to make that announcement after eve 
record, it can play all records it wants and say after each one: ow This 
record was furnished this station by the XY 'Z record mart.” That 
is a way of advertising as a requirement of law that particular sta- 
tion’s record mart, and you know what is going to happen with all 
other record retail places in the community. They are all going to 

‘aise Cain about it. 

Mr. Forp. I might say that one of the problems here is that we have 
discovered that the stations in large markets got lots of free records, 
In the medium markets they got some free records and cheap sub- 
scriptions; in the smaller markets they were too little and they didn’t 
get any free records. 

The Cuarrman. Let me see if that is true. This is a small market. 
From the hundreds of records which that station receives, it selects 
those records which it thinks merit playing on the air. The station 
makes that selection. 

T quote: 

I think that is the intent and spirit of the law, to give that authority and re- 
sponsibility. Through this way we are able to offer to the public what we feel 
is the best of all current recordings. 

I would venture to say that not 1 in every 10 of the records we receive here 
is played on the air. 

That is a small market. It would seem to me that is a pretty good 
bunch of free records being sent to some small stations. 

Mr. Ler. Mr. Chairman, perhaps I can help just a little bit here. 

Subsequent to the time that we sent this notice out I met with two 
groups of broadcasters, one in Arkansas and one in Mississippi, and 
we discussed this thing very frankly. 

I think as far as the matter of getting free records or not free rec- 
ords, I could not detect any partic ular pattern. There were stations 
who would say, I don’t buy any records. If anyone wants me to play 
records they have to send them to me. So everything that they get is 
free. 

Other stations would say, as a matter of policy, we don’t accept any 
free records. We subscribe to these subscription services, and so on, 
and we have this selection and we exercise our judgment in this 
manner. 

I think, too, it was conclusive the requirement for an announcement 
on each record would be extremely hard on the stations. If they an- 
nounced each and every one, they would have to log each and every 
one as a commercial. 
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Then they are violating the code they subscribe to. It just goes 
round and round. 

The CHAIRMAN. It is impractical. 

Mr. Lez. That is right. 

There are areas of compromise, however, I think, that can be worked 
out if there is that serious a problem here. 

For example, one announcement an hour or half an hour or a pro- 
gram perhaps, might not be a hardship. There is a real difference 
of opinion here among lawyers—I can speak freely not being a 
lawyer—as to whether or not this particular section requires an an- 
nouncement for a record. 

In the music publishing business they tell me that there are gen- 
erally four people per record who are plugging. On a record there 
are generally two publishers. So each publisher has a man out in 
the field pushing these records. 

There is the artist who generally has a man out pushing the records, 
and then there is the manufacturer. 

There is the definite feeling that if this results in the requirement 
for the stations to buy the records that there will be no hope for the 
new talent, for the new development, for the small company to de- 
velop, because obviously if you have to buy your records you are going 
to buy the established hit and not take a chance on the unknown. 

Whereas if you have these samples that you can examine, decide one 
sounds pretty good and give it exposure, this will develop this new 
field. 

These are the arguments pro and con. 

The Cuarrman. Would it not be perfectly all right if such records 
were received without any obligation placed at all on the licensee to 
play the records. 

Mr. Ler. This is the contention of every broadcaster who says, “I 
received this record, but there is no obligation on my part to play it.” 

How valid that is in every case, I don’t know. I think bvinealy 
there have been records played, as you know, for a consideration. I 
think these hearings have been self-evident of that. 

The Cuarrman. Yes; I think 11 percent is pretty high, as the Com- 
mission advised this committee and revealed publicly a few days ago. 

Mr. Moss. Will the chairman yield ? 

The Cuatrman. Yes. 

Mr. Moss. You indicated there were some stations who advised you 
they received all of their records free, and unless a record was sent free 
it was not played ? 

Mr. Ler. Yes. 

Mr. Moss. So we may assume that generally that station is playing 
the more current music. Others take no records free. They have a 
subscription to one of the record services. 

It would seem to me that the station receiving only free records, 
or using only free records, certainly is getting a valuable considera- 
tion. A lot of these stations now are nothing in the world but 
stations offering advertising, a limited amount of news, and the 
rest is all recordings. 

So if the entire stock of entertainment. is supplied free, it is a 
very valuable consideration to the operator of a station. 
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In fact, I question the wisdom of a probe which permits radio to 
finally degener ate to the point where all we are getting are the recorded 
musical offerings and the advertising, because radio today is a very 
important medium, a very profitable medium, and if there iS no 
requirement to go beyond just that which is available, in some jp. 
stances entirely free, as a means of offering their advertising, raisj 
revenues, I do not see how they are discharging their obligati ion under 
their license. 

Mr. Lex. I can’t disagree with that. 

As a matter fact, I don’t think it is good business judgment if they 
are playing only the free records. I say this is the variation. There 
is something in between that needs some fixing. 

I do not quite know how to do it. It will vary all the way from 
all free to all paid. 

Mr. Moss. Take the man in the case of the Boston station who 
went out and got his entire library free; he certainly had a valuable 
consideration. 

It is difficult to generalize in this area. 

Mr. Forp. May I add one thing; The classification of the stations 
in the larger markets getting a lot of free records and the medium 
markets not so many and the small markets hardly any free records, 
is based on a review of all of our replies and not on the basis of 
individual stations ? 

There are exceptions to it, I am sure. 

One of the points made with respect to free records is the question 
of fair trade. If you have two radio stations in one town and one 
gets its records free and the other has to pay for its records, you 
have a problem. 

The same thing would happen if one record company gives free 
records, then the other is going to have to. ‘There are some difficult 
problems in this area. 

The Cuatrman. If there was a procedure where reduced rates 
could be made available to all stations, there could not be any objection 
to that. 

Mr. Forp. No, sir. 

As a matter of fact, in our interpretation we point out nominal 

value. If it is just a means to get around the statute, then that is not 
permitted. But if they pay a reasonable price, not necessarily the 
wholesale price, then it would probably come within the terms of 
paying for the record. 

The CuarrMan. Finally, as I understand it, you are not going 
to be able to offer anything in regard to this matter until you have 
received these reports that you are talking : about ? 

Mr. Forp. I was just consulting on that very point, Mr. Chairman. 
Tf you will give me just a minute. 

The CHarrMAn. Yes. 

Mr. Forp. Mr. Chairman, I think that the Commission feels that 
it is not necessary for us to wait until such time as we resolve the 
issues under the present 307 (b)—not 307(b), but 317—before po 
a recommendation to the committee; with respect to this, we will 
undertake it and try to get it up to you as soon as possible. 

The Cuarrman. I appreciate that. I want to compliment you for 
that. That pleases me very much. 
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Finally, the last section of H.R. 11341 deals with prohibiting de- 
ceptive practices such as the quiz shows. I do not think there is any 

roblem there except working out the language in the bill. 

Mr. Forp. That is right. 

Mr. Avery. There is one question, Mr. Chairman. I think there 
is a marked difference of opinion. I do not have any feelings about 
this one way or another. akg ; 

Are we going to include all skills, including physical skills, or are 
we going to limit it to the intellectual skills? ' 

The CHamrMAN. The bill itself refers to “skills.” Wrestling and 
everything else, I guess. Maybe it should. — 

Mr. Forp. I am not sure whether they give prizes. 

The last part of that section says that one of the integral parts is 
that you have to give a prize or something of that sort. I don’t know 
whether in wrestling they give prizes or a stated sum to put on an 
exhibition. 

The CHarrMAN. I amsure I do not know. 

Mr. Avery. Mr. Chairman, I would suggest that maybe our staff 
investigate that point. 

The CuarrmMan. The Commission recommends that it be restricted 
to intellectual skills. That, of course, is something that the commit- 
tee will have to consider. 

Mr. Ford and the other members of the Commission and your staff ; 
we thank you for your appearance here. I do realize that we pushed 
you a little bit, but I hope you also realize that we are getting along 
in this session, too, and whatever we are going to accomplish, we are 
going to have to put our best effort to it. 

We appreciate your helpfulness and your willingness to cooperate. 

We will expect to have further suggestion for amendments from 
you as soon as you can get to them. 

Mr. Forp. Thank you, sir. 

The CuatrMan. In the meantime perhaps I, or some members of 
the staff, will be in touch with some of you about this. 

Mr. Forp. Thank you, sir. 

(The Federal Communications Commission subsequently submitted 
the following recommended legislation and other pertinent informa- 
tion :) 

FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., April 18, 1960. 
Hon. OrEN Harris, 
Chairman, Subcommittee on Communications and Power, 
Interstate and Foreign Commerce Committee, 


House of Representatives, 
Washington, D.C. 

DeaR CONGRESSMAN Harris: In response to your request, made at yesterday’s 
hearings on H.R. 11341 and other bills, for the Commission’s recommendation 
with respect to language which would amend the present section 317 of the 
Communications Act to give to the Commission discretion in waiving the re- 
quirement for an announcement in certain circumstances, e.g., the playing of 
free records, the Commission submits the following suggestion: Change the 
designation of present section 317 to section 317(a) and add the following new 
substction (b): “(b) The Commission may promulgate rules providing for the 
waiver of the announcements required by subsection (a) upon a finding that 
the public interest would be served thereby.” 
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As indicated in my statement, the Commission will, of course, submit more 
detailed comments and suggestions as soon as possible with respect to the 
various provisions of H.R. 11341 and the other bills, including the propogeg 
amendment of section 317. 

Sincerely yours, 





FREDERICK W. Forp, Chairman, 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., April 18, 1960, 
Hon. SAM RAYBURN, 
Speaker of the House of Representatives, 
Washington, D.C. 

Dear Mr. SPEAKER: The Federal Communications Commission has adopted 
as a part of its legislative program proposed amendments which would amend 
the Communications Act to authorize the Commission— 

(a) To suspend licenses or impose forfeitures in appropriate cases (47 
U.S.C. 312, new 313, and renumber present 313-329) ; and 

(b) To issue temporary restraining orders in appropriate cases (pro. 
posed new section to title 5 of the Communications Act, 47 U.S.C. —), 

Attached are copies of our justification and proposed language to which we 
hope the Congress will give favorable attention. The Bureau of the Budget has 
advised that it has no objection to the submission of this material to the Congress, 


Sincerely yours, 
FREDERICK W. Forp, Chairman. 


[Attachment No. 1] 


JUSTIFICATION FOR AMENDMENT TO THE COMMUNICATIONS AcT To AUTHORIZE THE 
ISSUANCE OF TEMPORARY RESTRAINING ORDERS IN APPROPRIATE CASES 


Section 312 of the Communications Act of 1934, as amended, provides for the 
revocation of a station license upon making certain findings after notice and 
opportunity for hearing. That section also provides that the Commission may, 
after notice and opportunity for hearing, enter a cease-and-desist order against 
any person who (1) has failed to operate substantially as set forth in a license 
or (2) has violated or failed to observe any of the provisions of this act, or (8) 
has violated or failed to observe any rule or regulation of the Commission 
authorized by this act or by a treaty ratified by the United States. 

These sanctions are severe and the rights of the licensee are well protected by 
the hearing requirements of the act. In most cases this is as it should be; 
however, in some situations a more expeditious means of dealing with an unde- 
sirable situation appears to us to be in the public interest. The Federal Trade 
Commission is authorized in some situations to request the courts to enjoin or 
restrain an offending practice pending a final determination of the matter in an 
appropriate agency proceeding. In our view, comparable legislation for the 
Federal Communications Commission would be in the public interest. Accord- 
ingly, we recommend that a new section be added to title V of the Communica- 
tions Act to read as follows: 

“Whenever the Commission has reason to believe— 

“(a) that any person or station licensee is engaged in, or is about to 
engage in, any willful violation of this Act or failure to observe any of the 
provisions of this Act or any rule or regulation of the Commission authorized 
by this Act or by a treaty ratified by the United States, or for repeated 
failure to operate substantially as set forth in the licensee’s instrument of 
authorization, and 

“(b) that the enjoining thereof pending the invoking of the provisions of 
section 312 of this Act and until a show-cause order shall have been dis- 
missed by the Commission or set aside by the court on review, or the order 
of the Commission to cease and desist made thereon has become final, would 
be in the public interest, convenience, or necessity, the Commission may, by 
any of the attorneys designated by it for such purpose, bring suit in a 
district court of the United States or in the United States court of any 
territory to enjoin such offense or violation. Upon proper showing a tem- 
porary restraining order and preliminary injunction shall be granted with- 
out bond. Any such suit shall be brought in the district in which such 
person or licensee resides or transacts business.” 
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This new section would enable the Commission to move more expeditiously in 
critical cases without depriving our licensees of due process. 


Public Notice—B84100 
February 4, 1960 : r uy 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 


FCC Drartingc NEW LEGISLATION AND RULES To CuRB “QUIZ” AND “PAYOLA” 
PRACTICES 


The Commission on February 3 moved to prepare suggested legislation which 
would enable it to deal with deceptive “quiz” and “payola” practices, also to 
tighten its own rules concerning the responsibility of broadcast station 
licensees. ; 

The present laws governing Commission broadcast regulation reach only the 
station licensees. Evidence indicates that many objectionable broadcast prac- 
tices have been due to the methods of program packagers and disk jockeys who 
are not directly subject to the regulatory powers of the FCC. Accordingly, the 
Commission is drafting supplemental legislation and rules which would pro- 
vide more effective control in such matters. 

Its legislative considerations include authority to apply sanctions less drastic 
than the present revocation penalty—such as suspensions of licenses or fines; 
also use of cease-and-desist orders, or court injunctions or restraining orders 
which can be implemented promptly. 

Contemplated new rules would require broadcast licensees to pay more atten- 
tion to phases of program procurement and production. They would be de 
signed to hold the licensees responsible for installing more effective systems of 
internal controls to detect and prevent such abuses. 

At the present time the Commission cannot act against a specific program 
unless the program violates a specific law. ‘The courts have held that broadcast 
is under the same free speech protection of the first amendment of the Constitu- 
tion as the press. The Commission is restricted by the “no censorship” pro- 
vision of the Communications Act to considering the overall programing balance 
of a broadcaster, which is a complicated and exhaustive process. 

Making represenhible practices definite violations of the law would permit the 
Commission to apply to the court upon a proper allegation of fact for temporary 
injunction or restraining order pending a public hearing. Increasing the power 
of the Commission to effectively deal with frauds and deceits not heretofore 
specified in law would hurdle the present available defense that a person cannot 
be held accountable unless the complained of practice is definitely and legally 
prohibited beforehand. Banning the fraudulent quiz and payola practices by 
actual law would go a long way in deterring those responsible who are not di- 
rectly amenable to Commission jurisdiction. The supplemental rules would 
enable the licensee to know and understand what conduct is to be interdicted 
and prevented before it gets on the air. 

The Commission also has under consideration other recommendations made 
by the Attorney General in his Report to the President on Deceptive Practices 


in Broadcasting Media. 
[Attachment No. 2] 


JUSTIFICATION FOR AMENDMENT TO THE COMMUNICATIONS AcT To AUTHORIZE THE 


COMMISSION TO SUSPEND LICENSES OR IMPOSE FORFEITURES IN APPROPRIATE 
CasEs 


The only sanctions presently available to the Commission, except in certain 
cases involving common carrier matters and licenses of ships radio stations, is 
revocation of the station license. This sanction is drastic. The revocation of 
a license to operate a broadcast station can have a far reaching effect on the 
community it serves as well as upon the licensee of the station. 

The current problems which have recently come to light in broadcasting make 
it apparent that some less drastic but effectively deterring sanctions should 
be available to the Commission. Accordingly, it is reeommended that the Com- 
munications Act be amended to authorize suspension of station licenses and con- 
struction permits. 
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We would accomplish this by modifying section 312 of the Communications Act 
to read as follows: 

“Sec. 312. (a) Any station license or construction permit may be revoked 
or suspended for a period of not to exceed ninety days: 

“(1) for false statements knowingly made either in the application oy 
in any statement of fact which may be required pursuant to section 39g. 

**(2) because of conditions coming to the attention of the Commission 
which would warrant it in refusing to grant a license or permit on ap 
original application ; 

“(3) for willful or repeated failure to operate substantially as set forth 
in the license; 

“(4) for willful or repeated violation of, or willful or repeated failure 
to observe, any provision of this Act or any rule or regulation of the Com. 
mission authorized by this Act or by a treaty ratified by the United States: 

“*(5) for violation of or failure to observe any cease-and-desist order issued 
by the Commission under this section. 

“(b) Where any person (1) has failed to operate substantially as set forth 
in a license, or (2) has violated or has failed to observe any of the provisions 
of this Act, or (3) has violated or failed to observe any rule or regulation of 
the Commission authorized by this Act or by a treaty ratified by the United 
States, the Commission may order such person to cease and desist from such 
action. 

“(c) Before revoking or suspending a license or a permit pursuant to subsee. 
tion (a), or issuing a cease-and-desist order pursuant to subsection (b), the 
Commission shall serve upon the licensee, permittee, or person involved, an order 
to show cause why an order of revocation or suspension or a cease-and-desist 
order should not be issued. Any such order to show cause shall contain a state- 
ment of the matters with respect to which the Commission is inquiring and shal] 
eall upon said licensee, permittee, or person to appear before the Commission at 
a time and place stated in the order, but in no event less than thirty days after 
the receipt of such order, and give evidence upon the matter specified therein: 
except that where safety of life or property is involved, the Commission may 
provide in the order for a shorter period. If after hearing, or a waiver thereof, 
the Commission determines that an order of revocation or suspension or a cease- 
and-desist order should issue, it shall issue such order, which shall include a 
statement of the findings of the Commission and the grounds and reasons therefor 
and specify the effective date of the order, and shall cause the same to be served 
on said licensee, permittee, or person. 

“(d) In any case where a hearing is conducted pursuant to the provisions of 
this section, both the burden of proceeding with the introduction of evidence and 
burdens of proof shall be upon the Commission. 

“(e) The provisions of section 9(b) of the Administrative Procedure Act which 
apply with respect to the institution of any proceeding for the revocation of a 
license or permit shall apply also with respect to the institution, under this 
section, of any proceeding for the issuance of a cease-and-desist order. 

The Commission is of the view that authority to impose a monetary forfeiture 
on broadcast licensees would provide it with an effective tool in dealing with vio- 
lations in situations where either revocation or suspension does not appear to be 
appropriate. The Commission has already submitted legislation to the Congress, 
designed to provide it with authority to impose forfeitures for violations in 
services other than broadcasting (S. 1737 approved by the Senate August 21, 
1959), so the proposal here submitted is limited only to permittees and licensees 
of broadcast stations. It is suggested that a new section 313 be added to the 
Communications Act to read as follows: 

“In any case where the licensee or permittee of a broadcast station has willfully 
or repeatedly failed*to operate his station substantially as set forth in his license; 
or has willfully or repeatedly violated or failed to observe any of the provisions 
of this Act or of any rule or regulation of this Commission authorized by this 
Act or by any treaty ratified by the United States; or has willfully or repeatedly 
violated or failed to observe any cease-and-desist orders issued by this Commis- 
sion; the Commission may order such licensee or permittee to forfeit to the 
United States a sum not to exceed $1,000 for each day during which the Commis- 
sion finds that such violation or offense has occurred.” 

In order that the Commission might take advantage of the procedures already 
established in the Communications Act for the collection of forfeitures, subsection 
504(b) should be amended by deleting the words (parts II and III of) from the 
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first line of that subsection. The addition of the new section would necessitate 
the renumbering of existing sections 313 through 329 as sections 314 through 330. 

These modifications would give the Commission authority to suspend a license 
or a construction permit for a period of not more than 90 days or, in lieu thereof 
in appropriate cases, to impose a forfeiture, payable to the Treasury of the 
United States, upon any licensee or permittee who deviates from the requirements 
of the Communications Act or any rule or regulation of the Commission. The 
proposal permits the Commission to vary the severity of the forfeiture to suit 
the nature of the offense, except that the proposal does not permit a forfeiture to 
exceed $1,000 for a particular offense. The proposal affords any person against 
whom a forfeiture is levied an opportunity to request remission or mitigation of 
such forfeiture. If, after consideration of any applications for remission or 
mitigation, the forfeiture is not paid, it would be recoverable by civil suit in an 
appropriate U.S. District Court as provided in subsection 504(a) of the Com- 
munications Act. 

The CuarrMan. Thank you very much. 

The committee will now adjourn until 10 o’clock in the morning. 

(Thereupon, at 12:50 p.m., the committee was recessed, to reconvene 
at 10a.m., Wednesday, April 13, 1960.) 
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WEDNESDAY, APRIL 13, 1960 


House or REPRESENTATIVES, 
SuBCOMMITTEE ON COMMUNICATIONS AND PowER 
OF THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 1334, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 

The CuatrrMan. Let the committee come to order. 

At the conclusion of the hearing yesterday, I had a couple of ques- 
tions that I intended to ask of Mr. Ford, Chairman of the Commission, 
but overlooked it, and later I asked Mr. Ford if he would submit 
answers to the two questions which I had in mind in order that I 

could include them and his answers in the record. 

Of course, he agreed that he would answer the questions. The 
questions are as follows: 


(1) Have you not advocated in speeches that the Commission 
consider community needs as to programing ¢ 
(2) How do you suggest securing information on community 
needs unless you give interested groups a chance to testify in 
local hearings. Do you have any alternative method to suggest 
in lieu of local hear ings? 
I am in receipt of his replies this morning : 


My answer to the first question is “Yes, I have so advocated.” I discussed this 
problem at some length in the speech before the Television and Radio Adver- 
tising Club of Philadelphia on February 11, 1960. 


He encloses copies of his speech. 


You will find your second question fully discussed beginning with the fourth 
paragraph on page 5 through the penultimate paragraph on page 7. I believe 
that if the proposals there advanced are put into effect, the Commission will 
obtain the information concerning community needs and desires which it should 
have to determine whether the application under consideration would serve the 
public interest, convenience, and necessity. 

However, I do wish to make clear that I do not submit this proposal as a 
substitute for hearings in all cases. I am certain that in some situations the 
Commission will find it necessary to conduct hearings before it can dispose of 
the applications before it. In many cases where such a hearing is necessary, it 
may very well be that the informaton sought can more effectively be obtained 
by holding the hearing in the area to be served by the station. The Commis- 


sion is not adverse to holding such hearings where they are warranted by the 
facts. 


Sincerely yours, 
FREDERICK W. Forp, Chairman. 
_ The entire letter will be included in the record. I wanted it to be 
included in the record before we hear the witnesses this morning. 
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(The letter and documents referred to follow :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., April 18, 1969, 
Hon. OREN HARRIS, 
Chairman, House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN Harris: At the conclusion of my testimony before your 
committee on H.R. 11341, Mr. Borchardt of the committee staff gave me the fo). 
lowing questions which you wished me to answer: 

(1) Have you not advocated in speeches that the Commission consider 
community needs as to programing? 

(2) How do you suggest securing information on community needs unless 
you give interested groups a chance to testify in local hearings? Do yoy 
have any alternative method to suggest in lieu of local hearings? 

My answer to the first question is “Yes, I have so advocated.” I discussed this 
problem at some length in the speech before the Television and Radio Advyer. 
tising Club of Philadelphia on February 11, 1960. I am enclosing four copies 
of that speech. You will find your second question fully discussed beginning 
with the fourth paragraph on page 5 through the penultimate paragraph on 
page 7. I believe that if the proposals there advanced are put into effect, the 
Commission will obtain the information concerning community needs and 
desires which it should have to determine whether the application under consid- 
eration would serve the public interest, convenience, or necessity. 

However, I do wish to make clear that I do not submit this proposal as a gub- 
stitute for hearings in all cases. I am certain that in Some situations the 
Commission will find it necessary to conduct hearings before it can dispose of 
the applications before it. Im many cases where such a hearing is necessary, 
it may very well be that the information sought can more effectively be obtained 
by holding the hearing in the area to be served by the station. The Commission 
is not adverse to holding such hearings where they are warranted by the facts. 

Sincerely yours, 

FREDERICK W. Forp, Chairman. 


Excerpts From AppRESS OF COMMISSIONER FREDERICK W. Forp Berore THE TELE- 
VISION AND RADIO ADVERTISING CLUB OF PHILADELPHIA, FEBRUARY 11, 1960, 
REFERRED TO IN Mr. Forp’s LETTER 


x * * * * * * 


There remains for consideration the problem I posed initially. How can the 
Commission exercise its duty to make the required finding with respect to the 
public interest, convenience, and necessity and at the same time safeguard to the 
broadcaster the basic principle under the law that he has the primary respon- 
sibility to program his station in the public interest? 

For the answer to this problem I would like to present the solution I offered 
last August : 

“It appears to me that one course the Commission could follow would be to 
ask the licensees to tell us in narrative form’ the broadcast needs of the com- 
munity they serve and to then explain how those needs had been and are to be 
met. The broadcaster himself is in a far better position to do that than any- 
one else, because after all it is his basic and primary responsibility to determine 
those needs and to serve them, whereas our only function in this area is to 
assure ourselves as best we can that he is carrying out his primary responsibility 
in order that we can conscientiously make the finding that he will serve the 
public interest which we are required to do by law. 

“This solution seems so simple and so basic that it is very difficult for me to 
understand how there can be any disagreement about it. So far as I know, no 
one at the Commission has the slightest desire to tell any broadcaster that he 
should or should not broadcast any particular program. It has been my observa- 
tion that we all feel very strongly that the broadcast licensee should serve the 
public interest and that he should make an accounting to the Commission under 
the law for his stewardship of the public property committed to his care. 


1The present program section of our forms calls for statistical information which gives 
the Commission a picture of the overall oe operations and also makes provision 
for a voluntary narrative statement. Full advantage has not been taken by the licensees 


of this provision. Obviously, if this suggestion is followed, an enlargement of the renewal 
staff would be required. 
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“No broadcaster should ever feel that he is in a straitjacket of any kind nor 
that his programing flexibility is fettered or his imagination is circumscribed. 
He should take seriously the burden and trust that the Congress has placed in 
him that he will properly exercise his privilege to serve all the puble in his 
service area. How he is to do this is his problem, but that he must do it the law 
demands. Our problem is to determine whether he has done it and plans to 
continue to do it.” : : . be 

At the present time a form is provided for setting forth a statistical break- 
down of the applicant’s past programing and future proposals. Data for past 
programs is derived from a so-called composite week, composed of the 7 days 
of the week selected individually from dates throughout the previous calendar 
year. The programing for each date is compiled percentagewise on the basis of 
program categories—that is religious, agricultural, entertainment and so forth. 
It is also broken down in terms of commercial and sustaining time, network, live 
recorded, et cetera. The applicant is asked to supply similar data as to the 
programs proposed for the forthcoming license term based on what he estimates 
as a typical week’s program schedule. Also of course the percentages as to 
past programing can be compared with what had been proposed in the previous 
renewal period, so that from a quantitative standpoint it can be seen how his 
performance during the preceding license term compared with what he had 
originally proposed. 

While such a system has certain advantages, its weaknesses are also readily 
apparent. The data is purely quantitative indicating nothing about the quality of 
the programs themselves. It necessarily relies on arbitrary definitions of pro- 
gram types and categories which really tell little of the spiritual, educational 
or entertainment content of the programs themselves. And most importantly, 
it does nothing to relate the programs to the desires and needs of the community 
involved. 

In April 1958, shortly after I became a member of the Commission, in a state- 
ment to the National Association of Broadcasters’ Convention in Los Angeles, 
I was very critical of the present program portion of the application forms as 
requiring a lot of information we do not need and failing to ask for information 
would be meaningful. 

It occurred to me at the time that “our forms require that certain percentages 
be submitted and then on the basis of those percentages we look in a crystal ball 
and say that proposal for the renewal of the application [sic license] meets the 
needs of the community to be served.” 

We presently have under consideration a revision of the program section of 
our application forms. A notice of proposed rulemaking has been issued, based 
in part, on recommendations of an industry-government committee. Comments 
have been received and are being analyzed by the Commission’s staff. It may be 
that before the matter is concluded our original thinking will be transformed 
considerably as a result of the programing inquiry we have been conducting. 
I have already indicated that my own views call for an approach to the problem 
that is basically different from what we now require. Specifically, I think that 
the composite week and the reliance on percentages which it entails should be 
eliminated entirely. In its place I would substitute a statement in narrative 
form in which licensees would submit evidence of their efforts to determine the 
programing desires and needs of the area they serve in order to establish a 
standard of public interest, convenience, and necessity for their stations. If 
properly done this evidence should give some indication of the program balance 
desired by the public of that area. It would also permit a meaningful showing of 
the way in which the broadcaster has programed and proposes to program his 
station in order to discharge his obligation to serve the public interest, and prove 
his responsibility as a licensee. 

* * * * * a a. 


The Cuarrman. The first witness this morning is the distinguished 
chairman of the House Committee on the Judiciary, our colleague 
from New York, the Honorable Emanuel Celler. Mr. Celler, we will 
be glad to hear you at this time. 
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Mr. Cetiter. Mr. Chairman, I appreciate the opportunity to present 
to this distinguished subcommittee my views as to the urgent need 
for favorable consideration of two measures which I introduced on 
March 28, 1960, to deal with payola in the broadcast of music. The 
first, H.R. 11397 would make it a criminal offense to give or receive 
payola payments as an inducement for broadcasting musical works 
or recordings. The second, H.R. 11398 is a companion bill which 
would make it mandatory for the Federal Communications Commis. 
sion, in determining whether a broadcast license should be renewed, 
to consider whether the applicant has himself received payola, or 
consistently permitted such practices in the operation of his radio 
or television stations. 

At the outset, it is my considered judgment that the chairman and 
members of this subcommittee as well as the membership of the 
Legislative Oversight Subcommittee are to be commended for bring- 
ing to light payola practices that have become associated with, and 
tainted, the broadcast of popular music. Such practices have af- 
fected the public interest most adversely. For, at the very least, the 
American people are entitled to expect that the music they hear on 
their radio and television sets will be chosen by broadcasters 
impartially. 

Yet, the inescapable fact is that record companies have been paying 
surreptitiously vast amounts of money to television and radio disk 
jockeys, other station personnel, and even station licensees so that 
designated records will find a preferential place on station turn- 
tables. Nor is this an isolated practice. On the contrary, it has ex- 
tended to such major cities as New York, Boston, Philadelphia, 
Cleveland, and others throughout the Nation. Such under-the-table 
payments represent a particularly vicious form of commercial bribery 
since they have influenced to a considerable degree the selection of 
recordings for broadeast. In effect, the practice constitutes a hoax 
on the listening public which is led to believe that the recordings in- 
volved were selected strictly on the basis of merit or public popular- 
ity. The teenage market happens to be the one immediately affected 
but the seeds of corruption are spread on a much wider scale. 

Thus, the president of one record company, which had admittedly 
been paying over 250 big city disk jockeys to promote its records on 
the air, characterizes the payola practice as “a dirty, rotten mess” 
that “has been getting worse and worse in the last 5 years,” 
so that “you can’t get your records played unless you pay.” Likewise 
an official of another record company told the Federal Trade Com- 
mission the other day that his company was compelled to make pay- 
ola payments to disk jockeys to get exposure of its records, because 
all distributors were doing it and none could avoid it since records 
cannot succeed without exposure. 

The conclusion is that payola has assumed striking proportions. 
For illustration, one diskjockey admits having received some $15,000 
from record companies over a period of little more than a year, in 
addition to his $40,000 a year station salary. Another disk jockey 1s 
driving an expensive new car the payments of which are being made 
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by a record distributor. In other cases, disk jockeys receive a 
monthly “retainer” to plug designated records or are even given a 
share in the music publishing or recording business. Beyond this, 
interest-free loans in substantial amounts, expensive luxury items 
such as color television sets, and other gratuities—all constitute a 
form of special inducement by record distributors to give preferential 
broadcast treatment to particular recordings. 

Payola practices in one form or another antedate both the modern 
record business and the disk jockey. In the 1920’s, the practice was 
not uncommon in vaudeville, where performers took under-the-counter 
payments for plugging a song. In the 1930’s, when records and disk 
jockeys had not yet reached their present eminence, payola was con- 
centrated in the dance band business, with some leaders of the so- 
called big-name bands pocketing side profits from payments by music 
publishers and recording companies. 

By the late 1930's, payola at the band level was so rampant that 
several music business executives made an abortive attempt to work 
out a fair practices code aimed at outlawing the practice. Toward 
the end of the 1940’s, when network radio gave way to television, 
empty radio hours brought the local diskjockey into his own. 

Today the diskjockey’s choice of records to be played or exposed 
over the air provides the key to an enormously exploitable market 
composed in considerable part of a large group of impressionable teen- 
agers who, in 1958 for example, helped to swell popular music’s gross 
profit to an aggregate of some $106 million. 

Payola currently is mainly concentrated in the so-called single 
records—the 7-inch disks which are manufactured primarily for the 
teenage market and which today dominate musical programing on 
radio. There are some 700 record manufacturers producing records 
on a consistent schedule, although many hundreds more turn out 
records sporadically. From these sources, about 200 “single” records 
are released weekly. Of this number, only a few become hits. The 
competition for a place at the top of the record list is intense because 
the diskjockey obviously lacks sufficient air time to promote every- 
thing he receives. 

How widespread payola has become is demonstrated by recent find- 
ings of the Federal Communications Commission. A few weeks ago 
that agency disclosed that on the basis of evidence gathered from a 
questionnaire sent to the country’s more than 5,000 radio and television 
stations, it had found illegal payola “prevalent” in many forms, with 
cases involving “willfulness, misrepresentation or serious neglect” on 
the part of broadcast licensees as well as a “possible abdication of 
licensee responsibility.” 

Another governmental agency, the Federal Trade Commission has 
thus far issued some 70 complaints against record companies, including 
major distributors, charging them with payola. These cases involve 
over 255 diskjockeys, operating in 56 different cities, located in 26 
States. Sixteen companies have already entered into consent orders 
binding them not to make such payments in the future. Moreover, 
100 additional cases have been docketed by the Federal Trade Com- 
mission for investigation. In all, it has been estimated that over 50 
percent of the records which achieved top popularity last year were 
released by record companies now facing charges by the Federal 
Trade Commission. 
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Notwithstanding the prevalence of payola in the broadcast of music 
the Federal Communications Commission did literally nothing to 
eradicate the practice until recent congressional disclosures. It wag 
not until December of last year that. the Commission took the fipg 
step—a payola questionnaire sent to all broadcast licensees which was 
however, limited to inquiry about payola practices dating only from 
November 1, 1958. g 

Even now the attitude of the Federal Communications Commission 
is most disturbing particularly when its present Chairman regards 
payola as merely “symptomatic of a certain degree of laxity of licensee 
responsibility” and expresses the vague hope that “proposed actions 
now underway, can give the public assurance that [payola] will no 
longer be a part of the broadcasting scene.” I fail to see the basis 
for such optimism. 

Nor is it reassuring that in the words of the Chairman of the Fed. 
eral Communications Commission— 

4,131 or 88 percent of the radio and television stations on the air stated in effect 
that they either received no payola or it was limited to free records. 

What of the 515 stations on the air where according to the Commission 
Chairman— 

the station or its employees had received cash or other consideration for broad- 
casting material without the required “sponsorship” announcement having been 
made. 

In my judgment it is a matter of profound concern that about 
12 percent of the stations of this country have, by their own admis. 
sion, been in apparent violation of the spirit if not the letter of see- 
tion 317 of the Communications Act in the course of a 1-year period, 
The equanimity with which the regulatory agency regards the pres- 
ent state of affairs only emphasizes the need for additional legisla- 
tion. 

Beyond this, certain important segments of the broadcasting indus- 
try appear to be unwilling to set their own house in order. As an 
example, over 314 years ago the president of a major radio and 
television network admitted in public hearings before our Antitrust 
Subcommittee that payola and “plugola” had been “plaguing the 
industry for a long time.” This admission was accompanied by 
reference to a comprehensive network memorandum on the subject, 
unearthed by our subcommittee staff, which began by asking the 
prophetic question : 


Is there a danger that an exposé of the growing payola enterprise in our in- 

dustry * * * will spark a Government investigation * * *? 
This memorandum, dated July 14, 1955, was prepared by a network 
executive for his superior who was in charge of the department “con- 
cerned with the standards of the medium.” It named names, detailed 
a variety of remarkably well organized payola and “pluvola” prae- 
tices in high places, and warned that they not only might be en- 
dangering the networks public relations but the entire free radio 
and television industry. 

Here was the spectacle of disreputable practices which had long 
been common knowledge in trade circles, brought forcibly to the 
attention of top broadcast officials. Failure by these officials to insti- 
tute appropriate corrective action is now a matter of history. 
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Has there been a real change of heart as a result of recent congres- 
sional disclosures concerning payola 9 In this connection I note with 
interest that some of the payola recipients testified before the Legis- 
lative Oversight Subcommittee that record firms gave them large 
gums of money, not for the purpose of securing the performance and 
exposure of their records over the aur, but rather for “advice, ‘good- 
will,” and “consultation.” Significantly, the disk jockey’s expertise 
suddenly becomes much less valuable and the payments suddenly 
stop in those instances where he is separated from his job. 

T feral also the cavalier views of one disk jockey who, in testi- 
mony before the Legislative Oversight Subcommittee, likened payola 
arrangements to competing for a teacher’s favor with a better gift 
than the next fellow. “This,” continued the witness, “seems to be 
the American way of life, which is a wonderful way of life. It’s 
primarily built on romance. Ill do for you. What will you do for 

9” 

Ciel a philosophy should not go unchallenged. Nothing short of 
legislation reenforced by appropriate sanctions will convince those 
who subscribe to this school of thought that the airwaves still belong 
to the people at large. Broadcasting, whether by way of radio or 
television, is not a private resource to be exploited at will. 

So far as the remedy is concerned, it must be pointed out that the 
criminal statute on payola proposed by the Federal Communications 
Commission on February 5, 1960, does not adequately meet the payola 
problem. The FCC proposal would make it a criminal offense for 
the licensee to broadcast material as a result of a payment of money 
or other valuable consideration unless an announcement is made as 
part of the program that such material has been paid for or fur- 
nished. In other words, payments that would otherwise constitute 
payola would not be illegal so long as an appropriate sponsorship 
announcement or disclosure was made. Moreover, those who make 
the payments or promises to pay in exchange for the clandestine ad- 
vertising of their product would be unaffected by the operation of 
the Commission’s draft proposal, as would the employees of a station 
who received such payments. 

On the other hand, H.R. 11397, the first of the two bills I have in- 
troduced, is not so limited. It would discourage payola with respect 
to musical works or recordings, by imposing criminal sanctions against 
any of the principals who would engage in the condemned practices— 
whether on the giving or receiving end, whether station employee or 
licensee. 

H.R. 11398, the supplementary measure, would require the Federal 
Communications Commission to consider, in passing upon renewal 
applications, whether station licensees have been guilty of engaging 
in payola. However, the bill does not stop there. It imposes upon 
the licensee the ultimate responsibility for adequate internal controls 
that would eliminate payola practices at any level of station opera- 
tions. That is to say, if the FCC finds that. recurrent: payola prac- 
tices, engaged in by station employees over a period of at least 6 
months, in effect, constitute a pattern or practice, the licensee's consent 
shall be presumed, The bill would also give the Commission a greater 
degree of flexibility by providing for 1-year conditional renewal of 
station licenses, followed by the usual 3-year renewal if it then 
appeared warranted and in the public interest. 
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These measures would, I am convinced, provide a sound program 
for counteracting a seriously demoralizing evil. In the final analysis 
the listening public would be the chief beneficiary of such legislation 
both from the standpoint of the caliber of musical works performed 
on the air and our cultural life that is conditioned by broadcasting, 

The Cuarrman. Does that complete your statement, Mr. Celler? 

Mr. Cetier. Yes, Mr. Chairman. 

The Cuarrman. Are there any questions? If not, thank you, Mr, 
Celler. We appreciate your appearance and testimony. 

Mr. Cetter. Thank you, Mr. Chairman. 

The Cuatrrman. The next witness will be Mr. Vincent T. Wasiley. 
ski, manager of government relations, National Association of Broad- 
casters. 


STATEMENT OF VINCENT T. WASILEWSKI, MANAGER, GOVERN. 
MENT RELATIONS DEPARTMENT; ACCOMPANIED BY DOUGLAS 
ANELLO, CHIEF ATTORNEY, NATIONAL ASSOCIATION OF BROAD. 
CASTERS 


Mr. WastLewskt. Mr. Chairman, my name is Vincent T. Wasilew- 
ski. I am manager of government relations for the National Agso- 
ciation of Broadcasters. Under usual circumstances, the president 
of our association would make this appearance, but the unfortunate 
passing of Mr. Fellows last month makes this impossible. 

I have been in the employ of the association for the past 10 years, 
and formerly held the position of chief attorney with the organiza- 
tion. The National Association of Broadcasters is the business asso- 
ciation for the Nation’s broadcasters, and its membership is composed 
of 1,613 AM, 490 FM, and 362 TV stations, as well as 4 radio and 
3 television networks. 

This appearance is made at the direction of our policy committee, 
and the position we are expressing has the approval of our board of 
directors. 

I am accompanied by Mr. Douglas Anello, chief attorney of the 
association. 

First, I should like to state that this industry is composed of men 
of honor and integrity, many of whom are known personally by many 
of you gentlemen. I need not reiterate that the overwhelming ma- 
jority of this industry has been as greatly disturbed as you are about 
the misdeeds of the few. We stand ready to cooperate in every pos- 
sible way in order to maintain this great and free system of Ameri- 
can broadcasting which has no peer. 

With specific regard to H.R. 11341, and in order to state succinctly 
our overall position, I should like to make it clear that we are not 
opposed to the substantive idea that there being proscribed by law 
activities which have resulted in rigged quiz shows and undercover 
payments broadly categorized as “plugola” and “payola.” 

We do believe, however, that it is unnecessary to have a requirement 
in the statute for a public hearing in the area which is to be served 
by a new broadcast station. 

“We believe it to be unnecessary, also, to include in the statute pro- 
visions which outline the means and methods for the Commission to 
approve out-of-pocket costs paid to one applicant by another for the 
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latter’s withdrawal. We believe that both in this case and in the case 

of “swap-offs” the Commission already has adequate authority to 
treat with any such arrangements which might be contrary to the 
ublic interest. 

In addition, we are opposed to giving to the Commission the power 
to suspend station licenses. ’ es 

H.R. 11341 would require a local hearing in the case of all original 
grants for a broadcasting-station license, or a permit for construction 
of a broadcasting station. In addition, it would require such a hear- 
ing for the modification of a license or a construction permit when 
the proposed modification is of a substantial nature. The Commis- 
sion already has the authority to hold a hearing in the community to 
be served by broadcasting stations, both in the case of original grants 
and in renewals. iene 

To place a requirement in the statute for local hearing in all such 
cases imposes an unreasonable burden not only upon the Commission 
but also upon many applicants. There are hundreds of grants made 
each year for construction permits and broadcast licenses without a 
hearing, and for which there is no necessity for a hearing. It would 
be a waste of governmental funds to require a hearing in each and 
everyone of these cases. Furthermore, hearings are lengthy proce- 
dures, and the inevitable result of this requirement would often be to 
delay the additional service to a community. 

The Commission has in the past conducted hearings locally when, 
in its opinion, the facts and circumstances warranted it. We believe 
that this situation should still pertain. To do otherwise would im- 
pose additional burdens on the regulated industry and upon the 
Government without a concomitant benefit to the public. 

In regard to the proposed language in H.R. 11341 concerning reim- 
bursement of out-of-pocket expenses by one applicant in return for 
another’s withdrawal as an applicant for a license, we believe that the 
Commission already has sufficient authority to adopt such rules to 
treat with the subject matter as the public interest might require. 
We believe the procedures proposed in the bill treating with this, and 
also the procedures governing “swapoffs,” involve subject matter 
which more properly should be handled as regulatory problems by 
the Federal Communications Commission, and not by detailed 
legislative enactment. 

H.R. 11341 proposes to amend section 312 and, among other things, 
gives to the Commission an added ground for revoking a license. 
Specifically, it would authorize the Commission to revoke a license 
for the same reasons presently in the act, and then proposes to allow 
revocation for violation of the sections of the U.S. Criminal Code 
dealing with lottery, fraud, and obscenity. We have no objection 
to this added ground for revocation. 

The bill proposes to retain the present authority of the Commission 
to issue cease-and-desist orders against certain conduct. We have 
no objection to this procedure. 

New authority, however. is proposed to be given to the Commission 
as to remedies it may utilize against licensees for misdeeds. The bill 
would add a new subsection (c) to section 312, giving to the Com- 
mission the power to suspend a station license for a period of not 
more than 10 consecutive days for any action which would also be 
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a ground for revocation. We are aware of the intent and purpog 
of this proposal to allow the Commission to suspend a station license. 
basically, it is because of the realization that revocation is oftentimes 
a very harsh remedy and, therefore, there is substantial opinion that 
the Commission has been very reticent in utilizing it. 

We respectfully submit, however, that the present authority of 
the Commission to revoke and to issue cease-and-desist orders jg 
adequate authority in this area. Specifically, we are opposed to the 
concept of the suspension of a station license because this would be 
a deprivation to the public and, in effect, make the public pay for 
the broadcaster’s misdeeds. We believe that revocation and ceage 
and desist provide clear opportunities for determination of the black 
and white of a given situation. 

Suspension, however, represents a device to be used to effect: com- 
pliance through a lesser remedy than revocation, but presents the 
potentiality and greater probability of Government moving more into 
the programing area as such. In the broad public interest, we believe 
this concept should be opposed. 

We believe there would be less likelihood of a licensee, whose license 
has been suspended, appealing such a Commission order than in the 
case of a revocation or a cease-and-desist order. Consequently, from 
the overall governmental, public, and industry standpoint, we believe 
that the legislative and administrative procedures for the regulation 
of this industry will be more clearly delineated, and the proper role 
of Government in communications media will be better clarified, by 
retaining the present remedies and not adding the new one of suspen- 
sion. If a licensee has conducted himself in such a fashion as to war- 
rant revocation, then the license should be revoked and there should 
be no in-between area for the lifted-eyebrow technique of governmen- 
tal regulation and supervision. 

We turn now to the proposed amendment to section 317. The evi- 
dent purpose is to curtain abuses which have been disclosed in recent 
testimony before the Special Subcommittee on Legislative Oversight. 
There is no disagreement with this purpose. 

The problems presented, however, are not readily resolved by the 
promulgation of a new statute broadly paralleling the old. One of 
the chief difficulties with the present law has been the question of the 
proper interpretation to be given the term “valuable consideration.” 
It has been the position of most broadcasters that these words should 
be accorded their contractual meaning, and that something more than 
the mere supplying of program elements was required before section 
317 came into play. 

Recently, however, the Commission has interpreted the section so 
that the broadcast of everything received free of charge requires an 
announcement identifying the donor by name. The National Asso- 
ciation of Broadcasters does not believe that such a result is required 
by either section 317 or by general considerations of public interest. 

The legislative history of section 317 suggests that the provision 
was patterned on a section of the postal laws (39 U.S.C. 234) sub- 
jecting newspapers, magazines, and periodicals enjoying second-class 
mailing privileges to a requirement that reading matter for whose 
publication “money or other valuable consideration is paid, accepted 
or promised, shall be plainly marked ‘advertisement.’” From this 
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it is clear that section 317 is aimed at disguised advertising and 
ropaganda. It would appear, therefore, that the intent was not to 
impose upon broadcast stations requirements more stringent than 
have been applied to newspapers, magazines, and periodicals utilizing 
second-class-mailing privileges. Just as the mere receipt and use of 
ress-release handouts have not been considered as falling within the 
tal statute, we do not believe that the mere receipt of a record— 
with nothing more than a hope on the part of the donor that it will 
be played—falls within the provisions of section 317. 

The spotlight has been centered on this section of the Com- 
munications Act as a result of the publicity concerning “payola. 
However, it is our opinion that the practice of “payola” and the pro- 
visions of section 317 present different problems. In our view, “pay- 
ola” is the practice of commercial bribery—the undercover, secret 

ayment—for the specific performance of an act. It may exist 
whether or not there has been compliance with section 317, because 
section 317 requires only that an announcement be made identifying 
the person who furnished the matter broadcast. Accordingly, it would 
be possible to comply with section 317 and still be involved in “payola.” 
This leads us to the belief that the “payola” problem might best be 
remedied through the enactment of commercial bribery legislation 
rather than through an amendment to section 317. 

This section of the Communications Act—section 317—requiring 
sponsor identification is designed to protect the public from disguised 
advertising and propaganda. The problem here is a definition of the 
term “valuable consideration,” and it is our view that the contractual 
meaning should be applied. To come within the purview of section 
317, there must be an agreement, express or implied, that the broad- 
caster would guarantee the exposure of the product. In any event, we 
would respectfully suggest that one of the most constructive things 
that could come out of this hearing would be a clarification, either by 
way of legislative history or specific language in the act itself, of the 
meaning of the term “valuable consideration.” We would suggest that 
the contractual meaning be given to it. This would give the Com- 
mission discretion to eliminate from the provisions of section 317 of 
acts of purely nominal nature. 

With respect to the proposed new section 508, making it a criminal 
offense for any person to intentionally deceive the listening or viewing 
public by rigging what are purportedly bona fide contests of knowl- 
edge or skill, it is our opinion that this would more properly be an 
amendment to the Criminal Code rather than the Communications 
Act. We take this position for the reason that it relates to persons 
rather than tostations. In any event, the proposed section 508 is much 
preferred over H.R. 10241. This bill—H.R. 10241—is exceedingly 
broad and not specifically related to quiz shows and contests as such. 
It would, in effect, bar illusions and fantasy which are often necessary 
elements of bona fide programing. Because of its general nature, 
we believe the enforcement of such a statute would be extremely 
difficult. 

As we indicated previously, we believe the proper method to treat 
with “payola” is by invoking the principles of commercial bribery. 
The characteristic vice of commercial bribery is the making of a gift 
secretly to an officer or an employee of a buyer for the purpose of 
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inducing the donee to promote directly purchases by his employer, 
We believe such pr actices have no place in the br oadcasting industry, 

Therefore, while we approve of the approach taken in ILR. 11397, 
we believe that it, too, fails to meet the problem correctly. For, while 
the title of the bill is commercial bribery, the substance of the bill 
would make certain activities a crime, even though disclosed, For 
example, it would preclude bona fide appearances on a program by 
performers who have an interest in a given musical selection or re. 
cording, even though full disclosure has been made. 

Specific ally, in the case of an outstanding recording artist appear- 
ing on a local radio show, the playing of his recordings could subject 
him, the stations, and the producer of the show to criminal lis ability, 
This would be true because the performer is not buying time, and 
thus would not be exempt under the proposed section 508(c). 

Mr. Chairman, we recognize the technical nature of these partic- 
ular problems, and we offer our assistance to the committee. 

Thank you very much. 

The CyatrmMan. Thank you, Mr. Wasilewski, for your statement, 
Mr. Younger. 

Mr. Youneer. I appreciate your last statement. 

Mr. Chairman, we recognize the technical nature of these particular problems, 
and we offer our assistance to the committee. 

What do you mean by that ? 

Mr. Wasitewskt. By that I mean we realize that this complex of 
section 317, the sponsorship identification announcements and the 
problems of payola have to be treated in such a fashion not to do 
injury to the normal business practices of broadcasting stations. We 
believe that this can be done by a proper definition and interpreta- 
tion of what is valuable consideration under section 317. Thus, when 
does an announcement have to be made in order to comply with sec- 
tion 317, and at the same time what type of legislative enactment do 
we have to guard against the secret payment to employees which could 
be broadly categorized as “plugola” and “payola.” These two things 
are basically intermixed but still separate problems, as far as we are 
concerned. We don’t think that the whole thing can be taken care 
of by an amendment to section 317, per se. 

Mr. Youncer. What we are trying to do is to get some help. In 
your testimony you have pointed out the shortcomings of the bill, 
but. you offered no concrete suggestion whatsoever. 

Mr. Wasttewskt. I realize that, sir. This is explicable by the fact 
that last week we were out of the city in Chicago at a convention. The 
bills were introduced some 214 weeks ago, and we just have not had 
the time to fully develop our legislative proposal. That is why we 
offer to you our assistance in this detail. 

Mr. Youncer. You will, then, for the record prepare the amend- 
ments which you would suggest ‘covering these errors that you think 
are now inherent in the proposed legislation ? 

Mr, Wastuewskt. Most assuredly, sir. 

Mr. Younecer. So we will have something concrete. 

Mr. Wasirewsxt. I realize that is a lack in my statement, but we 
just did not have time to prepare adequately. 

Mr. Younger. On page 8, if I interpret your statement correctly, 
you question whether the station should be held responsible. That 
is in your second paragraph. Is that a proper interpretation ? 
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Mr. Wasttewsk1. No, sir; that is not the intent of my statement. 
The station already, sir, is held responsible to comply with the spon- 
sorship identification announcement under section 317. This is an 
obligation under the Communications Act at the present time. But 
at the present time the Federal Communications ommission has no 
jurisdiction over people who are in the employ of the station as indi- 
viduals. Their authority goes to the licensee as distinguished from 
an employee of that licensee. I am not trying to absolve stations of 
responsibility in this area. 

Mr. Youncer. I don’t see how you can interpret it any other way. 
You say that we take this position for the reason that it relates to 

rsons rather than to stations. Is that your statement ? 

Mr. Wasttewski. May I ask our counsel to explain this perhaps 
better than I can. 

Mr. Youncer. Yes. 

Mr. Anetio. Mr. Younger, criminal statutes are directed against 
persons as a rule and not again corporate entities. This particular 
section would be directed against individuals, and hence we believe 
that the proper place to put the statute would probably be in the 
Criminal Code, because the Commission would have no authority to 
secure an indictment anyway. It would have to go to Justice. Just 
like the profanity statute and obscenity statutes which are part. of 
the Criminal Code, this we also believe should be part of the Crim- 
inal Code. The stations already are responsible to criminal provi- 
sions under section, I believe, 501 of the Communications Act. So 
if a law has been violated, the Commission may proceed against that 
station either by way of revocation or suggesting to the Department 
of Justice that criminal indictments be brought against them. That 
is the reason for our suggestion here that if an offense relates against 
persons, it probably would be better placed under the Criminal Code 
rather than in a section of the administrative legislation that deals 
with a licensing function. It is not that we are trying to absolve 
the station licensee at all. He is already completely responsible if 
this deceit or fraud can be brought home to him. The licensee, that 
is, Sir. 

Mr. Youncer. In the case of libel, for instance, something which 
was broadcast that might be libelous, don’t you believe that the sta- 
tion should be held responsible as well as the individual who com- 
mitted the crime? 

Mr. Aneto. Yes, sir. 

Mr. Youncer. Just the same as a newspaper ? 

Mr. Anetio. Yes, sir. But there is no law of libel in the Com- 
munications Act. 

Mr. Younger. Should there be one? 

Mr. Wasttewskt. I think there is a distinct constitutional question 
there, sir, as to whether or not the Congress would have the authority 
to adopt a libel statute because, as you know, this is a matter of State 
jurisdiction going back to the common law. There is a real question 
as to whether or not you can even exempt broadcasting stations, for ex- 
ample, in the case of section 315, by statute from liability for defam- 
atory remarks uttered by a candidate. Actually, we have a Supreme 
Court decision to the effect. that they can be exempted. But you are 
getting into an area there of States rights on the extent of the juris- 
diction under the interstate commerce clause of the Constitution. 
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Mr. Youncer. Do you see any reason why the Commission hag 
adhered to the 3-year rule on granting extensions, or new licenses 
‘ather than to say to a station which they have had some trouble with, 
when their license renewal comes up, “We will renew it for 1 year and 
see how you can comply with the rules and regulations.” 

Mr. Wasitewsk1. I think the basic reason, obviously, would be that 
this gives stability to the regulated indust ry. This gives uniform 
procedures as far as the regulatory agency is concerned. This in the 
overall is the basic reason for the retention of the 3-year license period, 
Oddly enough, it has not been for too many years that the Commission 
has actually granted 3-year license periods. In many years past, it 
has been down even as low as 6 months for a license period. But this 
is an area of administrative discretion for the Commission. I think 
that, basically, it is to keep everybody on the same level when you 
apply for a license. You know that 1f your conduct has been such 
as to warrant your getting a renewal, you will get a 3-year renewal, 
and you are not filing your application and taking your chances, — 

Mr. Youncer. Do you know when the policy was changed on that 
5-year rule? 

Mr. Wasttewskt. In radio it started out as 6 months. I think it 

yas in the late thirties or thereabouts that it was finally extended 
toa year. Iam not at all sure of these respective dates, but it grad- 
ually got to 3 years in case of radio. 

In regard to television, it started out as a 1-year license period and 
then was extended to a 3-year license period some 5, 6, or 7 years ago, 
In other words, when a new service started the Commission put them 
on a lesser license period. When the industry and the service becomes 
more stabilized they give them the longer license period. 

Mr. Youncer. If the Commission were granting licenses or re- 
newals of less than 3 years, then why do they have a new rule that 
they just put into effect authorizing licenses of less than 3 years! 

Mr. Wasitewsk1. I may have misled you, sir, in my discussion of 
a lesser license period in the past. At the present time when an ap- 
plicant applies for a renewal and his license is renewed, he obtains 
a 3-year license, both in radio and in television. What the Commis- 
sion now is proposing to do is to tell the industry by rulemaking that 
from here on out we are going to have in our procedures a way wherein 
we can grant you a 1-year license period, or perhaps a 3-year license 
period if in our judgment the public interest would require. 

Your question, I take it, goes to: Couldn’t they do this without 
rulemaking at the present time? I think that basically is your ques- 
tion, isn’t it? What is the necessity for the rulemaking procedure! 

Mr. Youncer. If they have been doing it, as you have testified, 
then why put it intoa cle now? That is the point I can’t understand. 

Mr. Wasitewskxt. I think this puts the industry on notice. I think 
this is clean administrative operation where at least a regulatee knows 
what he can contemplate when he files for a renewal. 

Mr. Youneer. He had that notice before when they were granting 
1-year licenses or 2-year licenses. 

Mr. Wasitewsk1. Yes; but at that time they were granting 1-year 
licenses and 2-year licenses to everybody. Everybody was being 
treated the same way. Now the Commission is proposing to adopt 
a rule and is advising the industry in advance of the possibility that 
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when you file for renewal you are not necessarily going to obtain " 
3-year license period. We may look at your operation and determine 
that you are only going to obtain from us, the Commission, a 1-y a 
license period. T his is advance notice of what they are going to do 
procedurally in the future. ra 

Mr. Youneer. That is all, Mr. Chairman. 

The CuarrmaNn. Mr. Avery. _ 

Mr, Avery. Thank you,Mr.Chairman. 

Mr. Wasilewski, isn’t it true that this guide, in furtherance of what 
Mr. Younger has just stated, has largely been established by Con- 
gress itself ¢ Wasn’t the maximum license under the old Radio Com- 
munications Act 6 months or a year’s duration ? 

Mr. WasttewskI. It is my recollection that the 1927 act had that 
init. There was not a 3-year license period. | 

Mr. Avery. Actually, the maximum duration of a license has actu- 
ally been extended by Congress from time to time, and apparently 
the Commission has largely taken that to be a guideline. 

Mr. Wasiutewsk1. I think that is true, sir. 

Mr. Avery. As I understand it, the chief concern of the industry 
is with the amendments proposed to section 317, but not to the exclu- 
sion of the other sections. As I interpret your statement, you ex- 
pressed concern about some of the language in that section. I noted 
you said you thought one of the greatest contributions the committee 
might make in this regard would be establishing a definition for 
“valuable consideration.” You further suggest that perhaps we 
might want to favorably consider the contractual definition of valuable 
consideration. 

Mr. WasILEwsKI. Yes, sir. 

Mr. Avery. I suppose that has a very definite connotation to lawyers. 
What is a valuable consideration under an accepted legal definition ? 

Mr. WasitEwsk1. I might refer to our counsel here in a moment. 
But basically what I am talking about is the fact that there be a 
promise for a promise, or a promise for an act. Specifically, in re- 
gard to the free records, a record company may send free records to a 
station. The record company does not anticipate or does not receive 
any promise from the radio station that these records will be utilized 
onthe air, If on the other hand, there was a promise flowing from the 
radio station back to the record company, you could say that there was 
valuable consideration. In the absence of any such promise, or the 
absence of any such obligation to do an act on the part of the station, 
we do not believe there is any valuable consideration in that exchange 
of recordings. 

Mr. Avery. That is the test, then. If there was assurance given of 
exposure or usage then it would constitute valuable consideration. 

Mr. Wasttewski. That is right, sir. The exchange of mutual 
promises could be so regarded. 

_ Mr. Avery. You feel that would be a workable definition to estab- 
lish in connection with this legisaltion, either by legisaltive history 
or possibly even specifically include the definition in the bill itself. 
What were you proposing ? 

Mr. Wasitewsxr. I do not have it down in specific language my- 
self, either. . 
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Mr. Avery. As a matter of procedure, are you recommendin 
specifically that we define “valuable consideration” in the bill or 
merely establish it by legislative history that it will be as you char. 
acterize the definition ? 

Mr. Ww. ASILEWSKI. We think that what is needed is a definition of 
what is “valuable consideration” under section 317. In the chairman's 
bill, at page 10, the proposed amendment to section 317(a), states: 

For the purposes of this section, the term “payment” means any payment 
made or to be made in money or property, in services or in other manner op 
form constitute a valuable consideration. 

I notice that the Commission yesterday, Mr. Avery, said that this 
language broadens section 317, if anything, because of the use of the 
word “property.” Therefore, they : said this would uphold their in. 
terpretation which requires an announcement in the case of the re- 
ceipt of a free record. I think that this same language is subject to 
the contrary interpretation. Specifically, I think that. if you had the 
proper legislative history here that this definition of “ valuable con- 
sider: ation” would give to the Commission the right to exclude certain 
de minimis type ¢ activities. By that I mean exe lude free recor ds and 
other small property or services from the announcement requirement 
of section 317. You have to have two things, a definition of valuable 
consideration, and, two, legislative history contained in the report to 
indicate exactly what you mean. 

Mr. Avery. Let me reduce that down to an illustration. Tf record 
company A sent three records to a broadcasting station, and the broad- 
casting station promised company A they would play every one of 
those records, that, in your construction, would be a_ valuable 
consideration. 

Mr. WastLewskt. Yes, sir. 

Mr. Avery. If record company B sent the same records with no 
assurances, then it would not be valuable consideration; under the 
terms of present discussion at FCC. They would not be required 
to make the announcement. 

Mr. Wasttewskr. That is correct, sir. 

Mr. Avery. I think technically from your discussion that would 
probably be right. It seems to me that is an absurd situation, where 
both companies would be sending the same number of records and 
one would have to be announced because an assurance had been given 
and the other would not have to be. There is no use exploring that 
any further. I am not sure what the right answer is, but I don’t 
think that is it. 

Mr. Wasttewskt. As a practical matter, you would have very few 
of the cases falling into your first example. 

Mr. Avery. Few broadcasters would ever promise to play every 
record sent. 

Mr. Wasttewsxt. That is correct. In fact, I know of none as of 
the moment. 

Mr. Avery. Let us briefly move over into the field of documentary 
film that has been commercially produced and had been provided to 
certain broadcasters for usage at their discretion. There was a 
Chevrolet car, let us assume for the sake of illustration, in that. film. 
The producer didn’t pay for that Chevrolet. By agreement it was 
provided to him with the understanding that it w ‘ould be used in this 
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film. Under your interpretation of the bill, would the broadcaster be 
compelled to go back and search through that film, to find out whether 
any consideration had been given for the various articles or appliances 
that had been used, and have to give the designation of donor to each 
one of those? ute 

Mr. Wasttewskt. I think the possibility for that result is contained 
in the bill; yes, sir. ‘ | 

Mr. Avery. Unless either by definition or by specific grant to the 
Federal Communications Commission that they could make certain 
exceptions, that absurdity might arise. 

Mr. WasitEwsk1. Yes, sir. 

Mr. Avery. That is all, Mr. Chairman. Thank you, Mr. Wasilew- 
ski, for your contribution. i 

The CuarrMaNn. I have obtained, Mr. Wasilewski—and if I am in 
error I would like to be corrected—the impression from the statement 
here that the industry is simply opposed to any legislation to close 
some of the loopholes and correct some of the things that this com- 
mittee has developed over the last couple of years. 

Mr. Wasitewsk1. I am sorry if I have left that impression. This 
is not the intent. 

The Cuairman. I am glad to be corrected on it, because I get that 
impression from the analysis which you have presented, one by one. 
I can understand the concern over the proposal to require the Com- 
mission to hold a public hearing on every application for an initial 
license in the area proposed to be served. I have had some concern 
about it myself. it it would be practical, I think it would be highly 
desirable. I don’t think we boul get the Congress to provide enough 
funds for the needed personnel for it. 

I can’t very well understand your attitude toward some kind of 
authority for the Commission with reference to applicants getting out 
under the tree somewhere, or some other place, and rolling the dice or 
playing pinochle or something else for a valuable license in a market 
that could probably be worth vast sums of money. 

Mr. Wasttewski. We would be against that, sir. 

The Cuarrman. Yes, but you say you are against any proposal to 
prohibit it. 

Mr. WasiLewski. We believe, sir, that the Commission has adequate 
authority. 

The Cuarrman. Show me where it is. 

Mr. Wasttewsk1. They have proposed rulemaking, sir. In the 
broad public interest, convenience, and necessity clauses of the act. 
arene add, sir, that we did not file as an organization in opposition 

that. 

The Carman. There is nothing under the law that gives guidance 
to the Commission. 

Mr. Wasttewskxt. There is nothing under the law that gives them 
specific direction ; you are right. 

The Cuarrman. Not only that; is there anything that gives guidance 
to it, much less specific direction ? ; 

Mr. Wasttewsxt. I don’t believe there is anythin 


Py g, sir, except the 
public interest, convenience, and necessity clause. 
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The Cuarrman. If the Commission has the authority to promulgate 
rules, as you say, then another Commission, if it so desired, could by 
the same procedure throw the thing wide open, could it not? : 

Mr. Wasttewskr. That would be true, sir. But on the other hang 
I think that the same possibility in reverse could result from adopting 
it in statutory language and going back 5, 6, 7 years ago, wherein 
oftentimes there was encouragement to reach agreement in order to 
get a television facility into a specific locale sooner than it would hays 
been had they had to go through the lengthy hearing. 

The CuarrmMan. Yes, and that method of encouragement led to al] 
these things that we developed in the last year or two, too, didn’t it} 

Mr. Wasittewskt. One could say that, sir. 

The Cuarrman. Why not give the Commission, then, authority as 
this bill proposes to do, to deal in those matters, instead of having the 
Commission on the side or behind the curtain somewhere encourage 
them to agree among themselves and distribute whatever they are to 
get and come back to the Commission and say, “This is it.” 

Mr. Wasttewsk1. I still believe, sir, that the Commission has the 
authority, and you don’t have to give it to them. 

The CHarrman. Show it to me. 

Mr. Wastrewskt. I think in the broad public interest, convenience, 
and necessity, they have the authority. I will agree with you that 
they do not have the specific direction and guidance from the Con- 
gress as to the means and methods. 

The Cuatrman. The broadcasting industry ought not to be up here 
advocating that the thing be left wide open to permit the same things 
to happen again that we uncovered. These cases are referred to in 
the record and some 14 or 15 of them went to the courts, and some as 
far as the Supreme Court of the United States. 

Mr. Wastrewsk1. No, sir. I am not recommending that you have 
the same things that you are talking about happen again. 

The CuarrmMan. Don’t do anything about it, though. 

Mr. Wastrtewsk1. I am saying this is an area where the Commis- 
sion has adequate authority and I believe they will exercise it. 

The CuHatrman. Of course, we can only judge the future by the 
past, can’t we? 

Mr. Wasttewsk1. I think that is good reasoning, yes, sir. 

The CuatrrmMan. Then I think your answer here furnishes answers 
to the whole subject matter. I would suggest you ought to be in here 
doing what you said in the last sentence of your statement—that is, 
helping to work something out where there would be specific diree- 
tion to handle the matter instead of leaving it wide open for the 
same kind of difficulties to recur which some segment of the indus- 
try and the Commission had difficulty with. 

Mr. Wasttewskt. I think we have all learned by the events of the 
past, and I don’t think there will be a recurrence. 

The Cuarrman. I know that. I happened to be involved in an 
investigation 10 years ago and you said the same thing then. I went 
along with it all the way. That was before your day, I believe. You 
remember out of that came your code, “The Seal of Good Practice.” 

Mr. Wasitewsk1. That was not before my day, sir. I was at the 
association at that time, but not in this capacity. 
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The CuarrMAN. I am glad to know you have had these years of 
experience, because they are valuable to us in connection with these 

roblems. You remember that incident, don’t you? 

Mr. WasiLewskI. Yes, sir. 

The CuarrmMan. You remember what happened shortly after the 
investigation was concluded and the report was filed and your code 
was adopted. I think there were 104 or 108 stations at that time— 
Lam talking about television stations—and there were 94 or 96 that 
associated themselves with the code to carry out the good intentions. 
You told us at that time you wanted to be left alone to do yourselves. 
Wasn’t that it ? 

Mr. WasiLEwski. Yes, sir. 

The CHarrMAN. Then how long was it before that membership 
started to go down ? 

Mr. Wasitewskr. I don’t think the membership ever went down 
as such, if my recollection is correct, sir, But it did not increase in the 
same proportion as the number of new television stations coming on 
the air. 

The Cuarrman. It finally went up to 600 or something in the 
country. 

Mr. WastLewski. You mean licensees on the air, television. 

The CuarrMAn. Yes. 

Mr. Wasitewski. About 530 now, sir. 

The Cuarrman. During the time when all this unfortunate situa- 
tion was developed by the committee during the last 214 years, what 
was the low of your membership 4 

Mr. WastLewski. May I get that information ? 

Mr. ANELLO, 268. 

The CuarrMan. 268 out of 530. In other words, about 50 percent, 
or alittle more. Yet 10 years ago, when we conducted the investiga- 
tion 1 spoke of, you had approximately 90 percent or more. Then 
the industry had the finest intentions and said to us “We will our- 
selves.” We thought that would probably be a good idea under our 
system of government. In view of this past experience, I do not sub- 
scribe to the continued contention of the industry, “Let us not do 
anything to correct some of these specific things that we know are 
not in the public interest because that would mean that the Govern- 
ment is trying to get into programing.” 

I think if the industry would recognize the facts of life here, and 
come forward on these things and cooperate with us, to prohibit the 
things that we know are not in the public interest, and meet them 
head on, you and the public, in my humble judgment, would be 
better off. 

On page 5, talking about suspension, you oppose that as spokesman 
for the industry, becaues it presents the possibility of Government 
moving more into the programing area. 

Now, what does that have to do with giving authority to the Com- 
mission to suspend for a brief period of time a station that commits 
some act, that has nothing to do with the programing phase but. which 
iS against the public interest ? 

Mr. Wasttewsk1. Sir, I believe that the Commission could revoke 
a license for the same reason that is.set forth here for suspension. 


The Cuamman. And that is pronouncing the death sentence under 
the present law. 
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Mr. Wastrewskt. That is correct, sir. 

The Cuarrman. You take the position that if there is any action at 
all, that is to be brought, it ought to be on the basis that the licengy 
should have his license taken away from him. 

Mr. Wastewski. Or the Commission has authority to utilize y 
cease-and-desist order for a specific act. 

The Carman. Do you contend that the Commission can get 
these problems that we are talking about here with cease-and-desig 
orders ? 

Mr. Wasttewski. Specifically they can certainly get to any viok. 
tion of a rule or regulation, any treaty or any other statement. 

The CuarrMan. I am one of those that take the position, and I think 
you should, that it is the duty of the Congress to set out the broad 
general policy and not leave everything to the Commission to do by 
rule and regulation. Mr. Younger brought that up the other day. 
Mr. Wasttewskt. I think you have set out the broad general policy, 
sir. 

The Cuatrman. Apparently so. It is so broad and so general that 
with the lack of proper administration, there are loopholes that are» 
wide that the public, the people of the United States, are completely 
fed up with it. I am for one a little bit surprised that there seems to 
be so much opposition, as you have indicated here, when we are trying 
to do something that will restore the confidence of the public, that will 
strengthen the industry, that will help you do your job as was intended 
when the Congress enacted this law. That is what we want to do. 

Mr. Wasitewski. We believe we can do that through self-regulation, 
and I think we are doing it. We now have 371 stations in our 
television code. We are expanding our radio standards of practice, 

The Cuarrman. I want to compliment you on that, and I think if 
we give the Commission directions with regard to a few of these things 
that are so glaring, then your hand will be strengthened, and you will 
be able to do your job, and you will have the confidence of the Amer- 
can people that you want to have and should have. 

Mr. WasILEwsxkI. We most assuredly want to have it. I think by 
and large we do have it. 

The CHatrman. I agree with you that section 317 ought to be 
cleared up. What amazes me is that it has been the law all along ever 
since 1934, and, as Commissioner Ford testified the other day, it has 
been the law with the exception of one short sentence since 1927. 

Mr. WasiLewsx1. That is correct, sir. That is what is upsetting 
If this has been the law for so long, why do we modify its interpre- 
tation ? 

The CuHarrmMan. Because it has been winked at all these years and 
no attention has been paid to it. 

Mr. Wasttewskt. [ think there is a wrong interpretation being 
given to it now. 

The Cuarrman. I can appreciate that viewpoint. As far as the 
history of that section is concerned, and particularly with the ad- 
ministration of that section, I think you are perfectly justified in your 
contention. But if you just read the writing, it is different. There- 
fore, I join you in urging that that section be cleared up so that we all 
know just what it means and what is intended. I am not sure it can 
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be done merely by clearing up the definition of “valuable considera- 
tion.” I think it has to have a greater clarity than that. As I have 
said on some of these other things around here, these problems must 
be approached in a very practical and realistic way. There has to 
be discretion and understanding. You can’t just cut off an industry by 
saying to a business like this that there is going to be a criminal pen- 
alty a every and any little nominal] thing that might have been 
supplied to be broadcast. That is just not the way a medium of this 
kind is handled. But on the other hand, such things as we have de- 
veloped and which we have spelled out in our report, I think, should 
be approached in a way that the industry, the ¢ ommission, and the 
public know what the facts are and what the law IS. 

Now, with reference to section 508, I don’t consider your suggestion 
is a substantive problem at all. Apparently you say that this ought 
to be done, but it ought to be part of the criminal code. 

Mr. Wasttewski. That is a procedural suggestion. 

The CuairMaANn. That is my understanding. 

Mr. Wasttewsk1. Yes, sir. 

The CuHairMAn. Let me tell you that when we amended the Fed- 
eral Communications Act in another very important respect—and 
your industry took a very active part in that and was very anxious 
that something be done—we amended the Federal Communications 
Act in this very same way by applying criminal sanctions in the case 
of that particular problem. It so happened that when they codified 
the criminal code, they just included that provision asa part of it. So 
there is no problem whatsoever there. 

Mr. WasiLewski. Yes, sir, I realize that. 

The Cuatrman. I think your presentation this morning is very 
helpful. I think it helps to sharpen these issues and brings them to a 
point where it will be helpful to the committee in its consideration of 
these bills, and I think it should be helpful to your industry as you 
continue to consider these problems. But I want to again say that I 
do not believe that your industry, with the attitude it takes, is trying 
to clear up some of these things. You are evidently the spokesman 
for the industry. 

Mr. WasiLewskt. I am at this moment, anyhow. 

The Cuairman. I can’t believe you are helping the industry with 
that attitude. 

Mr. WasiLewski. Our attitude is one of sincere cooperation, sir, 
as far as payola, plugola, section 317 are concerned. We just don’t 
feel it is in the broad public interest to have suspension. 

The Cuatrman. The Attorney General thinks it is. 

Mr. Wasttewsk1. I have disagreed with him before, too. 

The Cuarrman. I think I could join you in that. I can think of 
some very important things on which I disagreed with him. But the 
Commission also thinks there should be amendments to the act. 

Mr. Wasttewski. I might make the same comment there, that I have 
disagreed with them before, individually and jointly. 

The Cuairman. The industry has been pretty effective a lot of 
times, too, with its position before the Commission. That is the reason 
Iam somewhat of the opinion and somewhat determined that some of 
these things be clarified by law so that the Commission will be directed 
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to do its job in those particular areas. That does not mean going 


overboard and making it punitive. I am against that. 

Mr. Wasttewskt. I know you are, sir. 

The Cuamman. But we must see to it that some of the things that 
we have exposed in the last few years are not thrust upon the peopk 
again. As a matter of fact, I was quite interested in the statement 
made by the Chairman of the Federal Communications Commission, 
apparently before your organization in Chicago, when he said, “These 
things are of the past. They will never be any more.’ 

I have a few additional questions suggested by the staff. 

Mr. Avery. Mr. Chairman, before you propound those questions, 
would you yield to me? 

The Cratrman. Yes. 

Mr. Avery. Several times throughout these hearings various mem- 
bers of the committee have made a broad, general reference to “pe. 
storing public confidence in the industry and the regulatory agencies,” 
I don’t like to let that inference lie without some further expression 
on it. Personally I don’t feel that the public has lost confidence jn 
the broadcasting industry. Maybe the inference was not meant to be 
as broad as that. ( ‘ertainly we all recognize certain disclosures, part 
of which are contained in this committee report, and others in addi- 
tion to those, can’t be condoned by the public. By the same token, 
I don’t think that any person being completely objective about. it 
could take a series of incidents which proportionately are very limited 
as compared to the entire industry, and on that basis alone draw the 
conclusion that the public ; generally had lost confidence in the industry 
and the regulatory agencies as well. We go through these things 
per iodically. Every industry has to grow up. The railroad industry 
had to grow up. We developed a series of rules and regulations both 
by statute and rulemaking authority to regulate the railroad industry 
and other segments of the transport: ition industry. The television 
industry particul: rly has just come of age in my opinion during this 
particular decade. ‘So we are going through a period of growing 
pains. I think by and large the industry has done a pretty good 
job of self-regulation. 

As far as progr aming is concerned, that keeps getting back into 
the picture again here. The only censor the radio industry has ever 
had has been the listening public. We are all agreed generally we 
get tired of commercials, we get tired of one thing or ‘another, but 
I think the radio industry has been pretty responsive to adjusting 
their programing to what the people desire to hear and to which they 
are receptive. 

I think by and large the television industry has followed the same 
pattern. We had recently some dramatic disclosures on quiz shows. 
In my opinion, in a few more months the public would have prob- 
ably come to the same conclusion as did the district attorney of New 
York and the Oversight Subcommittee. Without citing any specific 
examples, I don’t want the record to be unchallenged that the com- 
plete confidence of the public has been destroyed in the industry, and 
if it has, certainly we are not going to be able to restore that. con- 
fidence merely by passing some additional rules and regulations for 
the industry. 
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I think those comments, generally speaking,. would apply to the 
regulatory agencies as well. Of course, they have made mistakes. 
Judges have made mistakes. Members of Congress have made mis- 
takes. i 

Mr. Youncer. No. \ ' : 

Mr. Avery. I might add, Mr. Younger, in that respect if you read 
all of the hearings of the Oversight Committee in the fine print, 
you find where they were noted. They did not make the headlines, 
but they are there. 

The CHarRMAN. Some of them made headlines. 

Mr. Avery. Not as many headlines as did the regulatory agencies. 
As I say, you can’t come to any specific conclusion on this. But cer- 
tainly I want to say the industry has a lot of problems. You have to 
solve part of them and we will have to help you solve part of them. 
By and large, probably you have developed a media of communication 
in a very short period of years that has completely reorganized our 
whole concept of public and personal relations. It is easy for me to 
understand that these problems have developed. It is our collective 
responsibility to try to solve them. — 

Mr. Wasttewski. Thank you, sir. I agree with you. 

The Cuarrman. I do not think that you will find that I or anyone 
else on this committee who have been involved in these matters has 
made any broad statement that the entire industry has been engaged 
in practices referred to. I made the statement on one occasion before 
the CBS conference here that the practices were widespread. Anyone 
who denies that, certainly is just not familiar with the facts, because 
these were network programs and by far the majority of the stations 
throughout the United States are affiliated with one or the other 
network. If that did not make it widespread, I don’t know what 
would. ‘ 

Mr. Ford, the Chairman of the Commission, in replying to this 
committee’s request several days ago, gave us information—and it is 
a matter of record here—that 11 percent of the broadcasting industry 
had participated in some form of what has been referred to as “payola” 
or under-the-cover payments. That is actual payola involving pay- 
ments of money. There was also a total of 29 percent or somewhere 
between the 11 percent and the 29 percent which was involved in the 
very matter we are talking about in section 317 here, and that was 
accepting free public records or records at reduced rates. Neverthe- 
less, in any society where you have 11 percent engaged in something 
that is against public policy, I think it becomes quite serious. 

Mr. Wasttewsxi. Mr. Chairman, just for the purposes of slight 
clarification, my recollection is that Mr. Ford’s statement regarding 
the 11 percent of the station licensees who had received, as you put 
it, payola, in one form or another, included a very few who had re- 
ceived money as such, and then the additional adding up to 11 percent 
was other considerations. 

The Cuarrman. Valuable consideration. 

Mr. Wasttewskt. Yes. 

The Cuairman. But there was that other group that received less 
valuable consideration and that was some where between 11 and 29 
percent. 

Mr. Wasttewskt. I fail to recall all of that. 
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The Cuatrman. Fifty-nine percent reported no such practice what. 
ever. They are to be commended for that. You don’t have to pag 
murder laws against 100 percent of the population of the country. 
You only have to put a rotten apple in a barrel and let it stay ther 
for a while and you will see what happens to the barrel. 

Mr. Younger. 

Mr. Younecer. I just want to get into this act for a minute. I think 
one of the difficulties with this whole industry is not reached by this 
legislation, which is this buying and selling of stations. In othe 
words, taking a capital gains profit. Until pretty soon the last may 
who buys it has a big investment which he cannot get a return on jp 
a normal way, and he goes out on this great advertising scheme or 
any other method by which he can get some return. I think the record 
shows that you have stations where they have 30, 40, or 50 commercials 
an hour. That is the only way the owner can make a profit off their 
bad investment which they have been led into because some promoter 
who had the station, put on a program that has enticed the youngsters 
or at least a listening audience, and they got a good rating and then 
sold it on that rating. I don’t know how we are going to reach that, 
but I think a good deal of the evil comes about in that way. It is on 
these transfers. I think the Commission ought to be more careful, 
I think you folks ought to be interested in seeing to it that the trans- 
fers of these stations are legitimate and proper, and there ought to 
be a better screening of these transfers than now exists. That is all, 

The CuHatrman. I will say that the legislation does deal with 
transfers. 

Mr. Youncer. To that extent, yes. 

The Cuarrman. I want to get your answers to these questions: You 
state that you are opposed to the suspension of licenses. Have you 
supported the FCC’s proposed rule change providing for shorter term 
licenses in certain circumstances ? 

Mr. Wasttewskt. No, sir. 

The Cuatrman. You have not supported them ? 

Mr. Wasttewskr. That is correct; we have not supported. 

The Cuatrman. Have you opposed it ? 

Mr. WastLewskt. Yes, sir. 

The Crartrman. Is it correct, then, that you oppose both suspension 
and shorter term licenses ? 

Mr. Wasttewskt. Yes, sir. 

The Cuatrman. In other words, you oppose any effective enforce- 
ment powers for the FCC ? 

Mr. Wastrewsk1. No, sir. We think they have effective enforcement 
powers with revocation and cease and desist. 

The Cuarrman. Do you think there is less likelihood that a licensee 
would appeal a suspension order than a revocation or a cease and desist 
order ? 

Mr. Wasttewskt. I believe so, sir. 

The Cuatrman. If the suspension is important, the licensee is likely 
to appeal it, isn’t it? 

Mr. Wasttewsxt. I would say he is likely to appeal, but I would 
say he is more likely to appeal a revocation or a cease and desist 
order. 
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The CuHairMAN. Thank you very much, Mr. Wasilewski, for your 
: is morning. 
testimony this m ) 
Mr. Wasttewski. Thank you, Mr. Chairman. : 
The CuamrmMan. Mr. Thomas K. Fisher, vice president and general 
s 2 . ‘ r — tnPrlr 
attorney for Columbia Broadcasting System. That is the network, I 


believe. 


STATEMENT OF THOMAS K. FISHER, VICE PRESIDENT AND GEN- 
ERAL ATTORNEY, CBS TELEVISION NETWORK AND CBS TELE- 


VISION STATIONS 


Mr. Fisuer. Mr. Chairman, members of the committee, and I would 
like to add, Mr. Lishman, also, I am vice president and general attor- 
ney of CBS television network and CBS television stations, operat- 
ing television divisions of Columbia Broadcasting System, Inc. With 
me are Jules Dundee, vice president, station administration, of the 
CBS Radio Division, Geraldine B. Zorbaugh, vice president and 
eneral attorney of the CBS Radio Division, and Mr. Leon R. Brooks, 
assistant generalattorney. 

I appreciate the opportunity of appearing before this subcommittee 
and presenting in behalf of CBS comments on certain pending bills. 
These bills pertain to the following subject matters in the field of 
broadcast regulation : action on applications for licenses and permits; 
payoffs and swapoffs in connection with appli vations; suspension of 
a station’s license; conditional renewal of a station’s license; rigged 
quiz programs; and | amendment of section 317, dealing with 
sponsorship identification. ; 

The Cuarrman. As a matter of procedure, I believe you advised 
the committee that you had a rather full statement that you wanted 
to present, but that you wanted to put it in the record and you were 
going to give al brief synopsis of it. Is that true, or do you intend to 
present the entire statement ? 

Mr. Fisuer. I had intended to read it all, but I would like to 
summariz2 on the compulsory hearing and then perhaps read the 
latter portion, and particularly 317 where we think we have some 
comments. 

The CuarrmMan. You may proceed, as you desire, Mr. Fisher. 

Mr. Fisner. I should have preferred in presenting our comments 
toyou to accompany them with suggested amendatory language. It is 
one thing to criticize a pending bill, but it is quite another thing to 
draft specific statutory language embodying suggested changes. Ad- 
mittedly, one’s comments can best be weighed and, in turn, criti- 
cized.if proposed substitute statutory language is presented. 

In the time available to us in preparing for this appearance we 
were unable to draft such language, but we would be happy, if you 
wish, to submit our suggested amendments to you in the near future. 
In this connection, I should like to add that we recognize that a 
careful attempt has been made by the drafters of the bills before you 
to meet a number of the problems with which the bills are concerned. 
Thisseommendable approach by our legislators is appreciated by 
those of us upon whom the legislation has a direct impact 
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ACTION UPON APPLICATIONS 


CBS supports S. 1898. It believes that that part of section 1 of 
H.R. 11341, dealing with action upon applications, would create aq. 
ministrative difficulties which militate against its enactment, 

Section 1 of H.R. 11341 would amend the Communications Aet 50 
as to require a public hearing in the area which is to be served by q 
broadcast station on every application for a broadcast station license 
or for a-construction permit, or for substantial modification of such 
license or permit. At the hearing, the applicant is required to estgb. 
lish affirmatively that the public interest, convenience, and necessity 
will be served by the grant of the license or permit. The Commission 
is also required to give notice of the hearing in newspapers of general 
circulation and over broadcasting stations in the area to be served at 
least 10 days before the hearing. Applicants for renewal are exempt 
from these compulsory hearing requirements. 

Thus, for the first time in the regulation of broadcasting a hearing 
would be required on each application for a license or construction 
permit even though uncontested and even though no objection of any 
kind to the grant has been raised. . 

Under the present act, a hearing on an application is required only 
if (1) the Commission is unable to find on the basis of the material 
submitted by the applicant that the public interest, convenience, and 
necessity will be served by the granting of the application; or (2) a 
party in interest protests the grant and specifies with particularity, 
facts showing that the grant was improperly made or would otherwise 
not. be in the public interest. 

In considering the amendment to section 309 proposed in H.R, 11341 
it may be appropriate to review briefly the history of section 309(c), 
the eae protest section of the act. 

Prior to the adoption of that section in 1952, the Commission was 
required to hold hearings on applications where it was unable to find 
that the public interest, convenience and necessity would be served 
by the grant. Any person could object to an application, stating 
reasons why a grant would not be in the public interest and the Com- 
mission, after evaluating the allegations of the objecting party, would 
set the application for hearing if it was of the opinion that the public 
interest required a hearing. Under the Commission’s rules, parties 
in interest were permitted to participate in any such hearing. 

There was criticism of the Commission’s alleged failure to designate 
applications for hearings when objections had been filed by interested 

arties in circumstances in which those objecting were of the view that 
nce ah should have been held. This criticism resulted in the 1952 
amendment to section 309. establishing a postgrant protest procedure. 
It provided that for a 30-day period following a grant, any party in 
interest could protest a grant and request a hearing. The Commission 
was required to postpone the effective date of the grant and designate 
the application for hearing if it found that the protest showed the 


protestant to be a party in interest and that he had specified with par- 
ticularity, the facts, matters, and things relied upon. 

This amendment was added for the purpose of assuring that hear- 
ings would be held when substantial public interest questions had been 
raised, and to assure further that applicants would not continue with 
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construction of their stations pending the hearing so as to prejudice 
the Commission’s decision after hearing. 

Experience under the 1952 amendment demonstrated, as stated in 
House Report No. 1051, 84th Congress, on the 1956 amendment to 
section 809(c), that the section could be abused by persons primarily 
concerned with the furt herance of their own private economic interest 
and who were in a position to use the existing provision of the section 
to delay the institution of radio and television services which the Com- 
mission, without hearing, had approved as being in the public interest. 

Accordingly, in 1956 section 309(c) was amended so as to eliminate 
the necessity for holding full evidentiary hearings with respect to facts 
alleged by a protestant which, even if proven to be true, would not 
constitute grounds for setting aside the grant. It also gave the Com- 
mission a measure of discretion to keep in effect the authorization be- 
ing protested where the Commission had found that the public inter- 
est required the grant to remain in effect. Thus, Congress appeared 
to recognize that full hearings before grant, with the resultant delays 
in the initiation of services, did not necessarily serve, and indeed were 
sometimes contrary to, the public interest even in those situations 
where objections to the grant had been made. It took cognizance of 
the fact that an examination of those objectitons in the light of the 
allegations of fact was in order before requiring a hearing or a stay 
of operations. 

It was soon recognized, however, that the 1956 amendment did not 
solve all the problems. S. 1898 was introduced by the chairman of 
the Committee on Interstate and Foreign Commerce of the Senate at 
the request of the Federal Communications Bar Association. This 
bill is substantially identical to H.R. 7017 introduced by the chairman 
of this committee. ‘The Senate bill was poset by the Senate, with 
amendments, and it and H.R. 7017 are now before this committee. 

As the Senate committee report (S. Rept. 690), which favorably re- 
ported S. 1898 with amendments, states, the bill is designed to amelio- 
rate the heavy burden placed by section 309(c) on the Commission 
and on successful applicants by requiring unnecessary and lengthy 
proceedings after grants are made to vindicate the grants in situations 
where there is no substantial basis for attacking them. In addition, it 
attempts to take care of criticism that the protest procedure failed to 
give real assurance to protesting parties in interest that legitimate 
objections to a grant would be given timely and adequate consideration 
by the Commission. 

S. 1898, as it passed the Senate, in our view, contains two significant 
improvements over the present protest procedure. 

First, the statutory right to a hearing of parties in interest would 
be accorded, in the event objections meeting the statutory require- 
ments are filed, prior to the grant of the application in quest ion. 

It makes sense that objections to a grant of an application, public 
notice of the filing of which has been given by the Commission, be 
requested to be made before a grant so that when an apenenton is 


approved it is reasonably final and the grantee may proceed with some 
¥ 


assurance that the grant will not be upset. This procedure is con- 
sistent with the normal administrative process. 

Second, to obtain a hearing as a matter of right, a petitioner must 
show in his sworn pleadings that a grant would be prima facie incon- 
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sistent with the public interest and he must raise substantial and mate 


rial questions of fact with respect thereto. Only if, on the basis of 
those pleadings, substantial and material questions of fact are raised 
which relate specifically to the public-interest aspects of the applica 
tion in question must a time-consuming, costly evidentiary hearing 
be held. ; . 

Thus, it may be expected that as a result of this proposed amend 
ment, evidentiary hearings will no longer be required solely on the 
basis of pleadings raising no substantial issues. : 

We are of the view that S. 1898 amply protects the public interes 
It requires hearings on applications when hearings are called for 
That is, when substantial questions involving the public interest haye 
been raised. It does not require hearings when they are not necessary 
or serve no useful purpose. 

Section 1 of H.R. 11341, on the other hand, would require a public 
hearing on every application for a broadcast license or construction 
permit or a substantial modification thereof. In effect, it assumes 
that a hearing is necessary to enable the Commission to make the 
required public-interest determination, regardless of the facts as pre. 
sented to the Commission in the application filed by the applicant 
and regardless of the absence not only of any objection thereto, but 
to any indication that a grant of the application would not be in the 
public interest. 

The Commission, of course, is in the best position to tell you of the 
burdens to it which would result from a requirement that it hold a 
public hearing on every application filed for a new facility or for 
substantial modification of an existing facility. 

According to the most recent report filed by it with the Congress, 
pursuant to section 5(e) of the Communications Act, there were as 
of January 31, 1960, pending before the Commission in nonhearing 
status 678 applications for new standard broadcast stations or for sub- 
stantial changes in existing broadcast stations. This does not include 
those on which action has been deferred for one reason or another 
and applications for certain types of modifications. 

Similarly, there were 36 FM applications in the same status anda 
considerable number of television applications. 

It would seem that a very heavy administrative burden would bk 
placed on the Commission if full-scale hearings were to be required 
with respect to each one of those applications. 

As you know, under the Communications Act, hearings are held 
before hearing examiners and Commission counsel also participate in 
the hearings. After the initial decision each case must be considered 
by the Commission. 

In the light of the inevitable and serious delays in the Commission's 
processing of applications which would result, such a procedure, it 
seems to us, should be compulsorily imposed on the Commission only 
if it is necessary in the public interest. We are not aware of any 
compelling reason for imposing this requirement. 

It must be remembered that the Commission may set any applica 
tion for hearing if it determines that it is necessary in the publi 
interest or if that is the best method available to determine the facts 
which it must have to make the public interest determination. Fur- 
ther, section 309(a) of the pregrant bills—S. 1898 and H.R. 7017—now 
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nding before you, would afford an opport unity to persons who would 
adversely affected by the grant in question to attempt to demon- 
strate to the Commission that a grant would not be in the public 
interest. rh & | . 

We would also note that the Commission gives public notice of the 
filing of every application and any member of the public is free to 
communicate with the Commission and give to the Commission its 
opinion as to whether the grant of the application would be in the 
public interest. — 

The Commission should, and we believe does, take cognizance of any 
objections that may be filed, and accords them the weight which 
they merit. 

Finally, the Commission must, in accordance with a Supreme Court 
ruling, hold hearings on all competing applications. 

In this connection, however, we note that H.R. 11341 would require 
the Commission, prior to hearings, to give notice thereof in newspapers 
of general circulation and over broadcast stations in the areas con- 
cerned. 

It may well be that the notice which the Commission presently 
gives of the filing of applications, which does not include publication 
in the Federal Register, is not adequate. 

If the primary purpose of section 1 of H.R. 11341 is to assure 
that the public in the community to be served is aware of the filing 
of the application so that it may state its objections, if it has any, 
this provision of H.R. 11541, requiring the Commission to give notice 
of the filing of the application in newspapers of general circulation 
and over broadcast stations within 10 days after filing, could be 
added to the act. This would afford additional assurance that the 
Commission will be in a position to consider objections to or petitions 
concerning the grant of applications filed with it from persons located 
in the communities to be served. 

Although we believe there are valid objections to requiring a hear- 
ing on all applications for a station license or construction permit or 
substantial modification thereof, that part of H.R. 11341 which directs 
that hearings be held in the communities to be served would not, 
it seems to us as a broadcaster, be objectionable. We believe, however, 
this requirement is one that, in view of the cost to the Government, 
an best be appraised by the Commission and the Congress. 


PAYOFFS AND SWAPOFFS 


Section 1 of H.R. 11341 would further amend section 309 of the act 
so as to regulate payoffs in cases of competing applications and would 
expressly declare swapoffs as being contrary to the public interest, 
convenience and necessity. It directs that in any application for a 
license or construction permit or for approval of transfer, the Com- 
mission should take into account this policy declaration. 

The apparent purpose of these provisions is to discourage the filing 
of what has been termed strike applications or applications filed with 
no serious intention of operating in the community which the ap- 
plicant ostensibly seeks to serve. Rather, the applicant files in order 
to obtain, in return for the withdrawal of his application, a payment 
of money, or the withdrawal of another party’s application in another 
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community which competes with his application in such other op. 
munity. These are undersirable practices which have the effect of 
defeating the administrative process and delaying grants. 

CBS supports the proposals to forbid those practices. 

But, as the bill recognizes, there may be cases where a party has 
originally intended to pursue his application in good faith, but during 
the course of the hearing concludes that his chances are quite small 
in relation to other applicants in the proceeding and who, therefore 
would withdraw if he could recoup the legitimate expenses in connee. 
tion with his application. 

It would be consistent with general principles of the judicial process 
to permit a settlement between such an applicant and one remaining 
in the proceeding if such settlement, as proposed by H.R. 11341, ig 
Jimited to the amount of such expenses. 

Accordingly, where the Commission has approved the proposed 
payment to an applicant under the circumstances recognized in the 
bill as appropriate, it would seem to us unnecessary to set aside any 
grant that may have been made to the applicant proposing to make 
the payment and to accept applications from other persons for such 
license. There would appear to be no public interest considerations 
requiring that the proceeding be thrown open for competing applica. 
tions. We suggest, therefore, that subparagraph (d) (2), line 20 of 
page 5 to line 9 of page 6 of H.R. 11341, be deleted. 


SUSPENSION 


Section 2 of H.R. 11341 would authorize the Commission to suspend 
a station’s license for a period of not more than 10 consecutive days 
for prohibited activities. This would be in addition to its present 
power to revoke a station’s license for similar prohibited activities, 

Before turnng to our comments on this proposal, we wish to note 
that the restatement in the bill of the grounds for issuance of a cease 
and desist order has failed to include the new ground for revocation 
which the bill proposes to add to section 312(a) of the act, i.e. for 
violation of sections 1304, 1348, or 1464 of title 18 of the United 
States Code. We would suppose that if the new ground is added to 
section 312(a), section 312(b) should also reference these new grounds 
as additional basis for issuance of a cease and desist order. 

There is also before your committee H.R. 10242, section 2, similarly 
providing for a suspension of a station’s license, but for a term not to 
exceed 30 consecutive days. 

The proposal for giving the Commission the power to suspend a 
license is an effort to provide the Commission with a remedy less 
drastic than the so-called death sentence—revocation or failure to 
renew. 

It seems to us that there are alternative remedies available or whieh 
might be made available to the Commission which would serve the 
purpose of the suspension proposal and which would not at the same 
time deprive the public of a broadcast service for the period of the 
suspension. 

The result of a license suspension would be that program services of 
the offending station would be lost to the public even though the vie 
lation did not involve those services. 








ct of 


Fi has 
ring 
mall 
fore 
nee. 


DCESs 
hing 


Osed 
the 
any 
rake 
such 
lons 
ica- 
) of 


end 
ays 
sent 


ote 


ion 
for 
ted 
| to 
nds 


rly 
(0 


la 
ess 
to 


ich 
‘he 
me 
he 


of 





com. | 


enorme: = 


COMMUNICATIONS ACT AMENDMENTS 99 


Thus, the effect of a broadcast of a patently illegal lottery, for 
which a suspension order might be issued, would be to close off the 
proadcast of all other programs of the station about which no question 
is raised, for the period of the suspension. 

Further, the suspension of program service would deprive adver- 
tiser-sponsors of the station, sharing no complicity with the station for 
the violation of the act, of the benefit of their advertising endeavors. 
The purpose of a license suspension is, of course, to penalize the broad- 
caster for his offense. Admittedly, it is not for the purpose of penal- 
izing the public or advertisers. 

Inthe 1952 amendments to the act, Congress provided a remedy 
to the Commission short of the death sentence. In the conference re- 
port on the 1952 amendments it. was stated that the authority to issue 
cease and desist orders would give the Commission a means by which 
it could secure compliance by licensees with the law and regulations. 
The conference report further pointed out that as an alternative to 
revoking the license in cases of failure to obey a cease and desist order, 
the Commission would he able to invoke the aid of the courts under 
section 401(b) of the act to secure compliance. a 

The cease and desist power appears to have been little utilized by 
the Commission. Nevertheless, as the Senate report on the 1952 
amendments noted, the cease and desist procedure is a time-tried and 
wholly successful one in many administrative agencies, and the com- 
mittee believed that its adoption would be salutary. 

It was noted, further, that all witnesses who testified on the bill had 
approved the authorization of the cease and desist procedure for the 
FCC. It seems to us, therefore, that it would be unwise to add the 
suspension power, which all will agree, we believe, is a fairly drastic 
remedy, in the absence of a showing that the cease and desist power 
has not worked. The record to date does not permit any such 
showing. 

In addition to the cease and desist remedy and the death sentence, 
the present act provides other penalties for misconduct by the broad- 
caster. Section 501 provides for a fine or imprisonment, or both, for 
the willful and knowing doing of a thing prohibited by the act or the 


willful or knowing failure to do a thing required by the act. Section 


5 . . . . ~ 
502 provides for a criminal fine of not more than $500 for each and 


every day during which any person willfully and knowingly violates 
any rule, regulation, restriction, or condition made or imposed by the 
Commission under the act. 

Thus, it is our view that there is no need at this time for the grant- 
ing of any further remedies to the Commission to enable it to enforce 
the provisions of the act and to require broadcasting stations to 
operate in the public interest. 

However, if it is felt that there are not sufficient deterrents facing 
broadcasters, with which we do not agree, and that a device should 
be made available to the Commission whereby it can impose sanctions 
of a financial nature on broadcasters short of the death sentence, we 
would suggest that empowering the Commission to impose a fine or 
forfeiture on broadcasters for violations of the act or its rules, where 
appropriate, would, insofar as the broadcasters are concerned, have a 
deterrent effect similar to suspension and would not result in penaliz- 
ing the public by cutting off broadcast service to it. 
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CONDITIONAL RENEWAL 


Section 1 of H.R, 10242, as well as H.R. 11398, provides that jf 
the Commission finds the public interest, convenience, and necessity 
would be served thereby, a conditional renewal of a broadcasting li- 
cense for a term not to exceed 1 year may be granted upon such terns 
and conditions as the Commission, in its discretion, deems Appropriate 

Upon the expiration of the conditional license, and upon applica. 
tion therefor, a renewal of the original license may be granted for , 
term not to exceed 3 years if the Commission finds that the licenses 
has met the terms and conditions imposed in the conditional renew) 
and that the public interest, convenience, and necessity would be served 
thereby. 

The present act provides that the Commission may issue broadcast 
licenses for periods not in excess of 3 years. The Commission’s rules 
now specify that broadcast licenses will be granted and renewed for 
such 3-year periods, although in the earlier stages of the development 
of radio and television it was the practice of the Commission to issue 
licenses for shorter periods. 

Thus, it would appear that the Commission now has the power to 
renew licenses for periods of less than 3 years in appropriate circum. 
stances. Accordingly, the conditional renewal of license provision 
proposed in the bills does not appear to serve any purpose that may 
not be served by the grant of a license for less than the full 3-year 
term. q 

There is now pending before the Commission a rulemaking proceed- 
ing in which the Commission has invited comments on changes in its 
rules which would enable it to issue renewals of licenses for terms 
shorter than the regular 3-year license period if the Commission finds 
that the public interest, convenience, and necessity will be served 
thereby. 

In its comments in this rulemaking, CBS stated that, on the assump- 
tion the shortened license period is not intended as a means of influene- 
ing or intruding into programing decisions of a broadcaster, it did not 
oppose the proposal. We had no objection to it if it were to be in- 
voked only for the purpose of assuring compliance by a licensee with 
the provisions of the Communications Act, the Commission’s rule, or 
other applicable law. 

We did note, however, that the proposal seemed to be unnecessary 
in view of provisions now in the statute and the rules that assure 
machinery for requiring compliance by the broadcaster with the act, 
the Commission’s rules and other applicable law. 

In addition to the lack of any real need for the additional sanction 
of a shortened license term, we also noted that the proposal would 
provide a tempting means for the Commission to intrude into pro 
graming decisions when pressure is exerted on it. 

These views, which we expressed in our comments before the Com- 
mission, pertain equally to the proposal that the Commission be au- 
thorized to issue conditional renewals for a term not to exceed 1 year. 


QUIZ PROGRAMS 


There are two bills before the committee dealing with rigged quit 
or contest programs—section 4 of H.R. 11341 and H.R. 10241. 
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CBS supports the purpose of these bills which are designed to pre- 
vent the broadcasting of rigged quiz programs and other programs 
presenting contests of knowledge or skill over the air. We do, how- 
ever, have some difficulties with the language of these bills which in 
some instances may go too far and in others do not go far enough. 

As to H.R. 10241, it seems to us that this bill is too broad in scope 
and would create many problems of interpretation. 

Being a criminal statute, we think it is particularly important that 
the bill should afford a reasonable guide to the broadcaster and others 
as to its reach. Under H.R. 10241 it is made illegal to use the facil- 
ities of any station for the broadcasting of any program or part 
thereof with intent to deceive the listening or viewing public. 

We are not sure but that many production practices would be 
reached which we believe there is no intent to cover. Thus the public 
may see an actor in a drama walking over a Japanese bridge when the 

roducer has, through advances in the technical art, mixed a shot of 
an actor walking on a bare stage with a shot of a miniature model of 
the bridge. ore ; 

Might it not be contended that the viewing public has been deceived ? 

Undoubtedly, the author of the bill has no intention to outlaw 
such production techniques. Nevertheless, it could be argued that 
they are covered by the language of the bill. , 

It is for this reason that we prefer the approach taken in section 
4 of H.R. 11341 which attempts to define in specific terms the kinds 
of deceit which Congress is seeking to outlaw. 

Of course, we are not contending for the right to practice deceits 
not specifically related to the quiz area. Even though not covered 
by specific legislation, it would appear that the Commission has au- 
thority to promulgate rules and regulations covering other kinds 
of deceitful broadcasting practices as they may develop or become 
significant. 

As to deceitful practices in advertising, which are included in H.R. 
10241, we believe that this is covered in the legislation administered 
by the Federal Trade Commission. If there are any gaps in that 
legislation, it would be more appropriate, it seems to us, to take care 
of them by amending those laws. 

Turning now to the language of H.R. 11341 as it deals with quiz 
programs, it seems to us there are several areas which it should but 
does not appear to cover. 

We read the language to apply only to contests involving know]l- 
edge or skill. 

We think the bill should be amended also to prevent rigging of 
contests the outcome of which depends on luck. In such contests 
the public believes that the outcome depends purely on chance, and 
will be deceived if in fact the lucky winner has been predetermined. 

We should also recognize that the language of H.R. 11341 would 
not seem to cover those cases where a producer has, through question- 
ing of a contestant, determined that a particular question on a pro- 
gram is quite likely to be correctly or incorrectly answered by the 
contestant when he appears on the program. Thus, the producer 
has obtained information by which he could attempt to control the 
outcome, but he has not supplied any “special and secret assistance” 
to the participant, as the bill would require. 
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None of us believe the producer should be forbidden to determing 
through a preliminary screening if a party applying for participatioy 
on a quiz program does in fact know something about the subject gs 
to which he would be questioned. In asking these preliminary geregp. 
ing questions, the senate necessarily learns that the applicant dogg 
or does not know the answers to the specific questions asked, anq 
necessarily would gather a feel for the strong and weak areas of the 
— knowledge in a given subject. 

he problem, of course, is one of good faith on the part of the 
producer in not giving the same questions on the program that he 
has given in the preliminary screening or in not slanting his questions 
so as to play to the strong or the weak areas of the contestant’s 
knowledge in order to control the outcome. That kind of control dogs 
not appear to be prohibited by the bill. We believe it should be, 

Our last comment on this bill is to change, on page 14, line 19, the 
word “and” to the word “or” so as to make clear that it is applicable 
to radio as well as to television programs. 


SPONSORSHIP IDENTIFICATION 


I turn now to one of the most controversial and, in some respects, 
difficult problems with which we as broadcasters must deal—sponsor 
identification and “payola.” 

Two bills are ula you on these subjects, section 3 of H.R. 11341 
and H.R. 11397, the former attempting to deal with the entire situa- 
tion, and the latter attempting to deal only with one of its aspeets. 

Before giving you our views on these bills, I think it would be help- 
ful to state generally what the present principal difficulties are. 

Let me start with “payola,” the secret payment of money or prop- 
erty to cause someone connected with the production of a program to 
play a particular song or to mention the name of the payor or an 
article of merchandise or service in which the payor has an interest. 

Here the problem is uncovering the payment; in short, the detection 
of commercial bribery of employees or the payment of money for such 
purposes to Lleseatned packagers of programs that are sold to ad- 
vertisers or station licensees for broadcast. 

As I shall comment later, we believe H.R. 11341 will be of consider- 
able assistance to broadcasters in meeting this policing problem. 

The second principal difficulty stems from an interpretation which 
the Commission has recently placed on section 317, dealing with spon- 
sorship identification. In brief, the Commission’s interpretation of 
March 16, 1960, is that if any matter is given to a broadcaster, which 
matter is utilized in a program, an appropriate announcement of the 
furnishing of such matter must be code on the air. 

We are of the view that this interpretation is an incorrect reading 
of the section and the intent of Congress in enacting it. 

It seems to us that the rationale of his interpretation is that anys 
which is given to a broadcaster is given in the hope that the matter wil 
be exposed on the air and that the donor thereby derives an advertis- 
ing benefit from such exposure. 

But this rationale fails to distinguish between the use by a broad- 
caster of donated matter because he desires to use it in a program and 
the use by a broadcaster of donated matter because over and above its 
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use the broadcaster or program producer also plugs the donor or a 
roduct or service in which the donor has an interest. 

In either of these situations as well as in the situation where the 
broadcaster or program producer has purchased a particular matter— 
for example, a record or furniture—for use in a program, it 1s impor- 
tant to note that so far as the use of the matter is concerned, the manu- 
facturer of the matter obtains a derivative benefit in the form of ex- 

sure of his product on the air. 

To the public, the effect is the same in any of these three situations 
involving mere use of the matter. But when a plug is put into a 

rogram by the broadcaster or program producer or an employee— 

by a slipped-in mention of the donor’s name or product in which he 
has an interest, or by an unnatural shot of the matter so as to empha- 
size its trade name or source, or by unwarranted buildup of the im- 

rtance of the product—then, indeed, we have a sales pitch which 
is caused by and flows from the giving of the matter to and its ac- 
ceptance by the broadcaster or program producer or employee. It 
seems to us this is what we should direct our attention to. 

Let me give you some examples of the kinds of matter we are talking 
about. 

There is the well-known giving of records to broadcast stations 
by record manufacturers or distributors either at no cost or at a 
nominal subscription charge. Furniture may be provided by a furni- 
ture store to a station for use in a dramatic play. Automobiles may 
be furnished to a program producer for use in a program by the manu- 
facturer on a rental-free Joan basis. A manufacturer may give equip- 
ment or may sell equipment at less than cost for use on a program. 
Weather information may be furnished by public sources or from 
various chambers of commerce, private lodges, and resorts. The 
Department of Defense may furnish unsolicited film material. 

A department of the Federal Government may furnish transporta- 
tion or facilities in connection with the production of a program. 

Persons controlling rights of access to sites, such as hotels or 
churches or athletic fields, may permit broadcast from such places 
without charge. 

A publisher may furnish free a book, or a theatrical producer a 
ticket in the hope of getting a broadcast review. 

Public service organizations may furnish spot announcements con- 
cerning their activities for broadcast. 

Press releases by the thousands emanate from government offices, 
businesses, labor organizations, private associations, and public and 
private individuals—all these contain matter which the donor hopes 
will receive exposure. 

I should like, prior to commenting on the sponsorship identification 
bills before you, to review briefly the legislative history of section 317 
so as to set forth our understanding of its reach. 

Section 317 of the Communications Act was taken virtually ver- 
batim from section 19 of the Radio Act of 1927. The legislative his- 
tory of the latter section makes it clear that it had as its progenitor the 
provision applicable to newspapers and other publications enjoying 
the second-class mailing privileges, which was enacted into law in 
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1912. Because of the importance of that law, I would like to quot, 
its pertinent provisions here : 


All editorial or other reading matter published in any such newspaper, mag. 


zine, or periodical, for the publication of which money or other valuable tits 


sideration is paid, accepted, or promised shall be plainly marked “advertise. 
ment”. Any editor or publisher printing editorial or other reading matter fop 
which compensation is paid, accepted or promised without so marking the same 
shall upon conviction in any court having jurisdiction be fined * * *,.” ! 

The purpose of that law is clear not only from its language but 
from its history. It was designed to assure that the public be able to 
recognize whether the matter published was what it purported to be 
or was in facta paid advertisement. 

The discussions leading up to the enactment of section 19 of the 
Radio Act of 1927 clearly reflect. this same purpose. The sponsor of 
that section was concerned with the dissemination of paid propaganda 
or the insertion of paid advertisements as a part of a bona a pro- 
gram without the public being advised of the facts. In general, the 
purpose of section 19 was to protect the public against the passing off 
of paid propaganda as news or objective commentary and paid ad- 
vertising matter as educational or entertainment material. 

In the few instances in which the Federal Radio Commission and 
the Federal Communications Commission had occasion to comment 
on section 19 of the Radio Act and section 317 of the Communiea- 
tions Act prior to the adoption for the first time by the Commission 
in 1944 of its comprehensive rules on that subject, those agencies 
charged with administering the section took the same general view, 
They stated that advertising must be presented as such and not under 
another guise on the same principle that the newspaper must not 
present advertising as news. 

In September 1944 the Commission released a Notice of Rule Mak- 
ing—Docket. No. 6672—proposing a rule to implement section 317. 
Included in the proposal was a definition of “valuable consideration” 
as used ini section 317, as follows: 

Valuable consideration for the broadcasting of any program, as used in this 
section, includes the furnishing, either directly or indirectly, of records, transcrip- 
tions, talent, script material, performing rights, or any other material or sery- 
ices of any kind for use in connection with such programs. 

This proposed definition would have covered the furnishing, with- 
out charge, of records, props, news releases, tickets to shows or books 
for review purposes, and al] the other numerous items that are a part 
of a radio or television program, irrespective of the manner of the 
use in connection with the program and irrespective of the type of 
program involved. 

There were many objections to this proposal. The Commission took 
note of those objections and, through its legal department, worked over 
the proposal with an industry committee. Together they agreed on 
a rule which was ultimately adopted and which has not since been 
changed : 


§ 3.119 (§ 3.654). Sponsored programs; announcement of.—(qa@) In the case of 
each program for the broadcasting of which money, services, or other valuable 
consideration is either directly or indirectly paid or promised to, or charged or 
received by, any radio (television) broadcast station, the station broadcasting 
such program shall make, or cause to be made, an appropriate announcement that 
the program is sponsored, paid for, or furnished, either in whole or in part. 
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(b) In the case of any political program or any program involving the discus- 
4 f public controversial issues for which any ( film ) records, transcriptions, 
ons . ipts, or other material or services of any kind are furnished either 
pees ren {indirectly to a station as an inducement to the broadcasting of such 
ey ee announcement shall be made both at the beginning and conclusion 
on a Seeian on which such material or services are used that such (films) 
a Papecriptions, talent, scripts, or other materials or services have been 
furniahed to such station in connection with the broadcasting of such pro- 
gram * * * ath 

In making public the new regulation in 1944, the Commission stated : 

The purpose of the rule is to serve as a guide to broadcasting stations of 
their duties and obligations to disclose to the public the fact that a program is 
or is not paid for and, if paid for, the source of such payment. 

Of special significance is the fact that the Commission did not in- 
clude the all-embracing definition of “valuable consideration” which 
had been contained in its proposal. It did not consider the mere 
furnishing of material for broadcast to be valuable consideration 
except only in the case of political programs and programs involving 
the discussion of public controversial issues, and only then if such 
material were furnished as an inducement to the broadcasting of the 
programs. Ply ster tly 

In all other programs the mere furnishing of material for broadcast 
has never been considered by the industry, in light of the Commission's 
rules and the statutory language, to be “valuable consideration” calling 
for an announcement. Thus, by and large, the industry has had no 
difficulty in living under that rule as it was adopted by the Commis- 
sion. It appeared to reflect, in general, the congressional purpose in 
enacting section 317. 

And while it may go beyond section 317 in its treatment of political 
programs and programs involving the discussion of public controver- 
sial issues where the offering of such program material constitutes the 
inducement for its broadcast, there was little, if any, industry objec- 
tion to the promulgation of that part of the Commission’s rules in 
the light of the strong public interest considerations favoring an- 
nouncements in such situations. We do not advocate any change in 
this part of the rules. 

It would seem that in the public notice recently issued by the Com- 
mission, the Commission has reverted to its 1944 proposal wherein 
it sought to have section 317 reach the use of any program material 
which was received without charge or at nominal cost by a station 
and which was used in a program. Thus, the Commission stated: 

It follows that compliance with said statute requires that an appropriate an- 
nouncement accompany the playing of all recordings received free or at a 
nominal charge. 

The sponsorship identification notice of the Commission has been 
received by the broadcasting industry as a substantial amendment to 
the Commission’s rules implementing section 317 although it was put 
out as an interpretation of those rules and without opportunity for 
comment. 

It is our view that the public notice, although it purports to inter- 
pret section 317, goes far beyond the intention of that section and 
would require an announcement in situations where not required 
either by the statute or the public interest. 
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As a result of petitions filed with the Commission, the Commission 
has instituted a proceeding which is entitled “Notice of Inquiry,” j 
viting comments and briefs on its public notice. However, while 
opportunity has thus been afforded to comment on the public not; 
it may be that some of the Commissioners are of the view that the 
notice represents proper interpretation of section 317 and that them. 
fore they have no choice but to require announcements in the circum. 
stances there considered. 

In the light of this, it seems to us that it would be appropriate at 
this time for Congress to state what it believes the public interest re. 
quires with respect to sponsorship announcements. 

At the threshold is the policy question whether a broadcaster is to 
be permitted to use material in his program which has been furnished 
free by outside sources without an appropriate announcement being 
made that the material has been so furnished. 

We are of the view that public policy should not forbid, absent an 
announcement, the use of such material in all circumstances, 

We think that, subject to the conditions mentioned hereafter, the 
broadcaster should be free to accept matter for use in a broadcast 
without an announcement, and that this would in no way derogate from 
the basic purpose of section 317 of the act or be against the public 
interest. 

We believe that to require an announcement where money is not 
paid for a plug, and services or property are merely furnished for 
use as reasonably required on a program in the judgment of the 
broadcaster would only serve to give additional commercial exposure 
to program material which would otherwise not be so identified. In- 
deed, under such circumstances we think an announcement would 
tend to create confusion among the audience. 

Let me make it perfectly clear that we agree if there is a plug 
for the donor or his product, whether by special mention or through 
unnatural prominence given to the matter furnished, the giving of 
an appropriate sponsorship announcement should be required. 

Thus, where money or other property or services over and above the 
program material to be used on the program is paid to a broadcaster 
or where the program material is given to the broadcaster in retum 
for a commitment that the broadcaster will mention or plug the donor 
or his product as distinguished from the showing or use of the prop 
erty or material given as reasonably required by the nature of the 
program, we believe an appropriate identification announcement 
should be made. 

With these considerations in mind, I turn now to section 3 of HR. 
11341. : 

The primary purpose of that section appears to be to extend the 
scope of section 317 so that it would apply in the case of payments 
for plugs or other advertising messages made to persons other than 
broadcast stations. Thus, for the first time, section 317 would reach 
employees, independent contractors, and the payors. 

This is a desirable amendment, and CBS supports it. In fact, its 
enactment should be of considerable assistance to the stations in their 
efforts to comply with the policy underlying section 317 of the act. 

But we submit that the definition of “payment” in section 317(a) 
of section 3 of H.R. 11341 should specifically remove the recently 
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created confusion concerning material obtained free or at a nominal 
charge to which I have referred. 1 

It is, therefore, suggested that consideration be given to amending 
the bill along the following lines: : 

For the purposes of section 317, the term “payment” means any 
payment made or to be made in money, services, or property, except 
that in the case of services or property given without charge or made 
available at a nominal charge for broadcast use, there shall be deemed 
to be a payment only (1) if it is in exchange for an identification of 
the donor or its brand name beyond that which reasonably results 
from the use of the service or property, or (11) if the material con- 
stitutes editorial comment for use in a political program or in a pro- 
gram involving the discussion of a public controversial issue. 

We believe that such a definition is consistent with the original 
intent and the language of section 317, that it fulfills sponsorship 
identification requirements consistent with good broadcasting prac- 
tice, and that it will eliminate the multitude of problems and changes 
in production practices which confront the broadcasters in the face 
of the Commission’s recent ruling. — 75 

Proposed section 317(b) of the bill places the responsibility for the 
requisite announcement on the person “in control” of the broadcast. 

It is not clear exactly whom this is intended to cover. We assume 
this means the station or, in case of network programs, the network. 
If this is the intention of the bill, it is suggested that 317(b) in the 
bill be changed to reflect such intention. 

We believe that some of the problems of interpretation under 
section 317 stem from the attempt in that section to specify the nature 
of the announcement which must be made. Section 317(b) of the 
bill similarly attempts to specify the nature of the announcement. 
It is our view that it would be preferable that the legislation call for 
an “appropriate announcement,” leaving it to the Commission to 
specify in its rules what kind should be made in each of the varying 
situations. This will assure that the public is informed of the facts 
which it should have. 

Subparagraph (b)(1) of section 317 of the bill provides that the 
person in control of the broadcast shalk not be required to make an 
announcement with respect to any payment of which neither such 
person “nor any officer or employee of such person” had knowledge 
so long as the lack of knowledge was not due to the failure of the 
person to use reasonable diligence in seeking the information needed. 

Thus, the bill properly does not impose the standard of absolute 
liability, but instead, uses the standard of reasonable diligence. 

The language I have just quoted, however, would seem to impose 
absolute lability on “the person in control of the broadcast” even 
though he had exercised reasonable diligence with respect to his offi- 
cers and employees, if any such officer or employee had knowledge 
of the forbidden payment and had failed to advise the person in 
control of this fact. 

It would seem appropriate, therefore, to delete from line 25, page 
10, the word “neither” and on line 1, page 11, the words “nor any 
officer or employee of such person had” and substitute therefor the 
words “had no.” This would have the effect of imposing the stand- 
ard of reasonable diligence upon the person in control of the broad- 
cast as to seeking information from all other persons. 
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Finally, we would note that the proposed amendment to section 317 
fails to place any obligations or responsibilities on persons other than 
those in control of the broadcast or those making or promising to mak 
payments. Thus, the recipient of any such payment, if it is not the 
person in control of the broadcast—for example, an independent eo. 
tractor or employees of the broadcaster or of the independent ¢op. 
tractor—would suffer no penalties for having failed to inform, the 
broadcaster of receipt of such payment. 

We believe that the bill should be amended to take care of this sity. 
ation by imposing a requirement that recipients of the payment must 
also inform the broadcaster of the facts respecting the payment and 
must furnish a guarantee, as is now required by the bill in the ease of 
payors. 

With respect to H.R. 11397, it seems to us that since the scope of 
that bill is quite limited in contrast to section 3 of H.R. 11341, it would 
be preferable to proceed along the lines of the latter amendment 
rather than that proposed in H.R. 11397. 

We would point out, however, that H.R. 11597 in its present form 
presents several difficulties. Literally construed, section 508 (a) (4) 
thereof would appear to prohibit the use of musical works or record- 
ings in circumstances where payment is made by an announced adver- 
tiser to a broadcasting station for performing or selecting the per- 
formance of any musical work even where the announced advertiser 
has no pecuniary interest in the musical work. 

Another omission in the bill is its failure to cover payment to an 
independent packager, although it does appear to cover such a pay- 
ment to an employee of an independent contractor. 

Again, may | thank you for the opportunity of appearing and of 
expressing to you the CBS comments on the several bills now pending 
before you. 

Mr. Avery. Mr. Chairman, to expedite this: 

Mr. Fisher, is your position on the hearings pretty much the same 
as was expressed by the FCC yesterday / 

Mr. Fisuer. We do not believe compulsory hearings should be re- 
quired. As tothe two other portions of that bill, one, the requirement 
of giving notice in the local community, we see no objection to that 
because the present notice given, which does not appear in the Federal 
Register, may perhaps be inadequate. 

That portion of the bill that requires the giving of local notice 
through newspapers and radio stations and television stations we 
would not oppose. 

Mr. Avery. The reason I made that inquiry is that there seems to 
be general agreement on that particular section. 

If we are going to have a rollcall, and we will have to be out of 
here shortly after 12 o'clock, I thought you would rather consume 
your time on one of the other titles of the bill. 

Mr. Fisuer. That is fine. 

If I may, as to payoffs—— 

The CuarrmMan. Before you leave this other subject. It may be 
possible to reach some general agreement or understanding, but there 
are some members of the committee, I would state to the gentleman, 
that feel very strongly about this question of mandatory local hear- 
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Mr. Avery. But they are not here and the statement will go in the 

ord anyhow. 

— a octtentaie: That. is right. But the Commission comes up and 
offers an alternative suggestion. That is the bill on pregrant pro- 
cedure which passed the Senate and which the ( ommission urges 
should be approved in order to get at the problem in the area covered 
here. vais 

Mr. Fisuer. Mr. Chairman, CBS supports the enactment of the 
Senate bill in lieu of the first part of H.R. 11341. But we do sug- 
vest, sir, that you might wish to consider adding to S. 1898 the re- 
quirement as to the local notice. And, as broadeasters, we have no 
objection to a local hearing where under the Senate bill it would be 
required. “a ck 

As to payoffs, Mr. Chairman and gentlemen, we have no objection 
to that part of the bill wherein Congress would set the monetary 
limitation that the Commission could follow. But, if the Congress 
does set that limitation and says that part of a settlement is proper, 
then we do not see the need for the second part which would throw 
the proposition open to all other applications. , 

So, on payoff we see no objection to this Congress saying to the 
Commission, “You shall approve only if the money is so much. 

The CHarrMan. Such as out-of-pocket expenses and things of that 
kind ? 

Mr. Fisuer. Yes, sir. 

But Congress having told the Commission you may do that, and 
thereby I would assume you gentlemen in the Congress are saying 
that is in the public interest, we don’t see the public interest consider- 
ations, and then after they have approved the proper payment, throw- 
ing the whole proceeding open. 

On swapofts, we approve that. 

Now, suspension. 

The CuarrmMan. Before you leave that, if the Commission had 
knowledge or if there was information brought to the Commission’s 
attention that certain things which they would feel were contrary 
to the public interest, had occurred in arriving at this agreement in- 
volving payment of expenses and so forth and so on, and that only 
one applicant was left and they saw it involved some unfair cireum- 
stances—I started using the term “shennigans”—then do you think 
the Commission should have authority to throw it open ? 

Mr. Fister. Yes, sir. 

If in connection with the payment that the Commission has ap- 
proved there have been shenanigans, of which you speak, cored 
it might even be fraud on the Commission. 

The Cuatrman. Suppose it was not to the point that it actually 
got into the area of fraud. It is the same thing that the Department 
of Justice had to consider in these matters last year, and determined 
that they would move in connection with certain things in connec- 
tion with the quiz shows. There was the difficulty of proving there 
was actual fraud. To prove it you have to show that somebody was 
actually defrauded. ‘ 

It might be pretty hard to get into that field, just like it was with 
these things. 
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Mr. Fisurr. On the other hand, Mr. Chairman, I don’t think 
you would want to suggest that the Commission should be able tp 
act. just on rumor or hearsay. 

The CHarrman. Of course, not. I am just trying to see if you 
would agree if there were such acts against public policy short of 
fraud. If it was fraud it could be dealt with by the fraud statute 

I think I understand what you mean. 

Mr. Fisuer. On suspension we do have a couple of language 
changes to make. f 

Mr. Avery. Why don’t you commence to read that. That igs q 
pretty short section. 

Mr. Fisuer. Before turning to our comments, we wish to note that 
the restatement in the bill 11341 of the grounds for issuance of a ceage. 
and-desist order has failed to include the new ground for revocation 
which the bill proposes to add to section 312(a). That is, the 
violation of these three sections of title 18. We would suppose that 
if the new grounds added to 312(a), that is, the revocation power, 
312(b), should also reference these same new grounds as additional 
bases for issuance of a cease—and-desist order. 

The proposal for giving the Commission the power to suspend a 
license is an effort to provide the Commission with a remedy legs 
drastic than the so-called death sentence—revocation or failure to 
renew. 

It seems to us that there are alternative remedies available or which 
might be made available to the Commission which would serve the 
purpose of the suspension proposal and which would not at the 
same time deprive the public of a broadcast service for the period of 
the suspension. 

The result of a license suspension would be that program services of 
the offending station would be lost to the public even though the 
violation did not involve those services. 

There is now pending before the Commission a rulemaking pro- 
ceeding in which the Commission has invited comments on changes 
in its rules which would enable it to issue renewals of licenses for 
terms shorter than the regular 3-year license period if the Commission 
finds that the public interest, convenience, and necessity, will be 
served thereby. 

Mr. Younger, if I may, I would like to try to answer the question 
you have been asking. 

As I understand it, sir, in earlier years the Commission rules pro- 
vided that a license would be for a 6-month period, and later it was 
changed—the license would be for a 1-year period in the case of tele- 
vision stations when they first came on. Subsequently they changed 
the rule to read the licenses would be for 3 years. 

I suppose, sir, that it could be argued under the Administrative 
Procedure Act that if they now want to rid themselves of the 3 years, 
they have to go through the rulemaking procedure. I would suppose 
that is what they are doing now, so that no longer will the rule read 
“the period of the license shall be 3 years.” It would then read that 
the period of the license could be shorter than 3 years. 

So they have had the power all along to make it less than three 
But then, under the Administrative Procedure Act, they have to go 
through a lot of procedure, which is good, to set up their rules. That, 
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as I understand it, is why they now are having this rulemaking; not 
that they never had the power before. 

In our comments on that rulemaking we stated that, on the assump- 
tion the shortened license period is not intended as a means of in- 
fluencing or intruding into programing decisions of a broadcaster, 
that CBS did not oppose the proposal. We had no objection to it if 
it were to be invoked only for the purpose of assuring compliance by 
a licensee with the provisions of the Communications Act, the rules 
or the applicable law. We did not, however, that the proposal seemed 
to be unnecessary in view of provisions now in the statute and the rules 
that assure aghinaty for requiring compliance. In addition to the 
lack of any real need for the additional sanction of a shortened license 
term, we also noted that the proposal would provide a tempting means 
for the Commission to intrude into programing decisions when pres- 
sure is exerted upon it. 

I repeat what I have said earlier: CBS does not oppose that pro- 
posed new rule. 1 

Mr. Youncer. Mr. Chairman, may I ask just one question ? 

The Cuatrrman. Mr. Younger. 

Mr. Youncer. Do you believe that it is necessary that every ex- 
tension of a new license has to be on a 2- or 3- or 1-year basis and 
everybody treated alike ? 

Mr. Fisuer. No, sir. 

Mr. Youneer. That is all. 

Mr. Fisuer. As to deceitful practices in advertising, which are in- 
cluded in H.R. 10241, we believe that this is covered in the legisla- 
tion administered by the Federal Trade Commission. If there are 
any gaps in that legislation, it would be more appropriate, it seems 
to us, to take care of them by amending those laws. 

I turn now to 11341. It seems to us there are several areas which 
it should but does not appear to cover. We read the language to apply 
only to contests involving knowledge or skill. We think the bill 
should be amended also to prevent rigging of contests the outcome 
of which depends on luck. In such contests the public believes that the 
outcome depends purely on chance, and will be deceived if in fact 
the lucky winner has been predetermined. 

I should point out that the mere use of luck does not make it a 
lottery. Certain programs—Mr. Chairman, you remember “For 
Love or Money.” Certainly a part of that was skill, but part of that 
was just plain luck. There was a little rigging of that decimal 
machine. 

I think we ought to make it quite clear. 

The Cuairman. Of course, that was a mechanical operation, was 
it not? 

Mr. Fisuer. That is right. 

One difficulty, Mr. Chairman, with the bill—and this can be 
straightened out because it is just a matter of language—the bill as 
drawn talks about giving specific information to a contestant in 
order to help or hurt. In that case, they didn’t do that at all. With- 
out anyone's knowledge, they were rigging the decimal machine. 
They would not be caught under the terms of this bill. That is 
just a matter of language. 
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The Cuarrman. I was thinking that these mechanical things eq) 
be fixed, too, you know. 

Mr. Fisurer. That is right; we found that out. 

We should also recognize that the language of 11341 would po 
seem to cover those cases where a producer has, through questiop. 
ing of a contestant, determined that a particular question on a pro- 
gram is quite likely to be correctly or incorrectly answered by the 
contestant when he appears on the program. ; 

None of us believe the producer should be forbidden to determine 
through a preliminary screening if a party applying for participa. 
tion on a quiz program does in fact know something about the subjec 
as to which he would be questioned. 

I think the chairman is fully familiar with why I say that. We 
have many, many people who love to get on television. If you haye 
a quiz program, they may say, “I am an expert in baseball,” and it 
turns out they are just a crackpot knowing nothing about baseball, 
It would be foolish to put him on the air as an expert in baseball, 

So there has to be this preliminary screening. So, there is part 
of the rub. 

I neglected to say one thing, gentlemen. We had to move rather 
fast in preparing our statement and we did not have an opportunity 
to submit suggested amendatory language. If you wish, we would 
be pleased to do so. 

The CuatrrMan. We would be very glad to have vou do that. 

Mr. Fisuer. We think we may have some suggestion on this control, 

The Cuarman. The committee would like to have it for its con- 
sideration. If you will do that, we will include it in the record along 
with your statement. 

Mr. Fisuer. Thank you. 

(The following letter was later received for the record :) 

COLUMBIA BROADCASTING System, INc., 
New York, N.Y., April 21, 1960. 
Hon. OREN Harzis, 
Subcommittee on Communications and Power 
House Interstate and Foreign Commerce Committee, 
Washington, D.C. 

DEAR CHAIRMAN Harris: During the course of our testimony before your sub- 
committee last week, it was suggested that CBS might submit suggested amenda- 
tory language to certain pending bills dealing with action upon applications for 
licenses and permits, payoffs and swap-offs in connection with applications, 
rigged quiz programs, and amendment of section 317. 

In line with the suggestions made by us in our testimony, we are pleased to 
submit the following suggestions for consideration by the subcommittee. 

1. Action upon applications for licenses and permits 

CBS suggests the substitution of S. 1898, as it passed the Senate, in lieu of 
section 1(a) and (b) of H.R. 11341. In addition, CBS suggests that section 
309(a) as it reads in S. 1898 be amended by adding a new sentence at the end 
of 309(a)(1) as follows: 

“In the case of each application in the broadcast service governed by this 
subsection, in addition to the public notice to be issued by the Commission of the 
acceptance for filing of each such application, the applicant shall give notice of 
the filing of such application in a newspaper of general circulation and over 
a broadcasting station in the principal area served or to be served by the ap 
plicant. The form, content, and extent of the notice shall be prescribed by the 
Commission.” 
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2, Payoffs and swap-offs 
We suggest that section 1(c) of H.R. 11341 be amended so as to make pro- 
sed (d)(1) thereof subsection 309(h) of new section 309 as provided in 
§, 1898, and that there be added to said subsection the following sentence : 

“wht a payment is made or promised to be made by an applicant to any other 
applicant for the same license or permit without the approval of the Commission 
as herein required, the application of the applicant making the payment or 
promise shall be dismissed with prejudice.” 

We suggest that subsection (d)(2) (line 20, p. 5 through line 9, p. 6) of H.R. 
11341 be deleted. ; 

We have no changes to suggest in the language of subsection (e) ( 1) and (2) 
of section’ 1 of H.R. 11541 and suggest that they be designated section 309(i) (1) 
and (2) of new section 309 as provided in S. 1898. 


3. Amendment of section 317 of the act 
Substitute for section 3 of H.R. 11341 the following: 
“Seo, 3. Section 317 of the Communications Act of 1934 (47 U.S.C. 317) is 


amended to read as follows: 
* *ANNOUNCEMENT THAT MATTER IS PAID FOR OR FURNISHED 


“‘Sec, 317. (a) For the purpose of this section : 

“*(1) The term “payment” means any payment made or to be made in 
money, services or property, except that services or property given or made 
available without charge or at a nominal charge for use on, or in connection 
with a broadcast shall not constitute “payment” unless it is given or so 
made available in exchange for an identification in a broadcast of the donor 
or its brand name or aly products or services beyond that which would rea- 
sonably result from the use of the service or property on or in connection 
with the broadcast. 

“*(2) The person in control of such broadcasting shall mean the broadcast 
station in the case of a program originating at such station and the organiza- 
tion originating the program in the case of a program broadcast simulta- 
neously by two or more connected stations. 

“(b) With respect to any matter broadcast on a radio station, for the broad- 


casting of which matter any direct or indirect payment has been or is made or 


promised to, or charged or accepted by, any person, it shall be the duty of the 
person in control of such broadcasting to broadcast in connection therewith an 
appropriate announcement; and in the case of any political program or any 
program involving the discussion of public controversial issues, even though there 
has not been such payment, but for which any films, records, transcriptions, talent, 
scripts, or other material or services of any kind have been furnished, without 
charge or at a nominal charge, directly or indirectly, as an inducement to the 
broadcast of such program, an appropriate announcement shall be made by the 
person in control of such broadeasting ; except that— 

“(1) This subsection shall not require the person in control of such broad- 
casting to make an announcement if such person had no knowledge at the 
time the matter in question was broadcast of facts requiring an announce- 
ment under this subsection, if such lack of knowledge was not due to the 
failure of such person to use reasonable diligence in seeking the information 
needed for the purposes of this subsection, and 

“(2) If the person in control of such broadcasting makes an announce- 
ment, in purported compliance with this subsection, and such announcement 
is based on and is in conformity with, and is made in good faith in reliance 
upon, information furnished to such person by another person as required 
by subsection (c) of this section, the person in control of such broadcasting 
shall not be held to have violated this subsection by reason of the fact that 
the announcement so made is false or inadequate if he obtains a guaranty 
relating to the information in question, signed by and containing the name 
and address of such other person, which meets the requirements specified 
with respect to guaranties in subsection (c) of this section. 

“(e) Whenever any person (i) makes or promises to make any direct or in- 
direct payment for the broadcasting of any matter broadcast by a radio station, 
(ii) furnishes material or services for use in a program in the circumstances 
described in subsection (b) (ii) of this section, or (iii) receives or accepts any 
such payment, material or services, it shall be the duty of such person— 
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“(1) To inform the person who under such subsection (b) is requireg to 
make the announcement of the name and address of the person making ms 
promising to make the payment or furnishing the materials or SErvices, as 
the case may be, the name and address of the person to whom the payment 
has been or is to be made, and the nature of the payment and the amount 
or value thereof ; and 

“(2) If requested to do so by the person who is required by sneh sub- 
section (b) to make such announcement, to furnish to such person a guar. 
anty (in such form as shall be prescribed by the Commission) that the in- 
formation given pursuant to paragraph (1) of this subsection is a fyy and 
true statement of the information required to be supplied thereunder.” 


4. Rigged quiz and contest programs 


Substitute for section 4 of H.R. 11341 the following: 
“Seo. 4. Title V of the Communications Act of 1934 (47 U.S.C. subeh. y) is 
amended by adding at the end thereof the following section : ; 


***PROHIBITED PRACTICES IN CASE OF QUIZ PROGRAMS AND OTHER PROGRAMS 
PRESENTING CONTESTS 


“Sec. 508. (a) It shall be unlawful for any person, with intent to deceive the 
listening or viewing public— 

“(1) To supply to any contestant in a purportedly bona fide contest any 
special and secret assistance whereby the outcome of such contest will be 
in whole or in part prearranged or predetermined. 

“(2) By means of persuasion, bribery, intimidation, or otherwise, to 
induce or cause any contestant in a purportedly bona fide contest to refrain 
in any manner from using or displaying his knowledge or skill in such 
contest, whereby the outcome thereof will be in whole or in part: pre 
arranged or predetermined. 

“(3) Otherwise to engage in any artifice or scheme for the purpose of 
prearranging or predetermining in whole or in part the outcome of the 
contest. 

“(4) To produce or participate in the production for broadcasting of, 
to broadcast or participate in the broadcasting of, to offer to a licensee for 
broadcasting, or to sponsor, any radio program, knowing or having reason 
able ground for believing that, in connection with a purportedly bona fide 
contest constituting any part of such program, any person has done or is 
going to do any act or thing referred to in paragraph (1), (2), or (3) of 
this section. 

“(5) To conspire with any other person or persons to do any act or 
thing prohibited by paragraph (1), (2), (3), or (4), if one or more of such 
persons do any act to effect the object of such conspiracy. 

“(b) For the purposes of this section— 

(1) The term ‘contest’ means any contest broadcast from a radio sta 
tion in connection with which any money or any other thing of value is 
offered as a prize or prizes to be paid or presented by the program sponsor or 
by any other person or persons, as announced in the course of the broadeast. 

“(2) The term ‘the listening or viewing public’ means those members of 
the public who, with the aid of radio receiving sets, listen to or view. pro 
grams broadcast by radio stations. 

“(e) Whoever violates subsection (a) shall be fined not more than $10,000 
or imprisoned not more than two years, or both.” 

If there are any questions regarding the suggested amendatory language set 
forth above, we shall be pleased to meet with your subcommittee or its staf 
to discuss the matters further. 

Respectfully submitted. 

THOMAS K. FISHER, 
Vice President and General Attorney, CBS Television 
Network, CBS Television Stations. 
GERALDINE B. ZORBAUGH, 
Vice President and General Attorney, CBS Radio. 
LEON R. Brooks, 
Assistant General Attorney. 


The Cuatmman. I think, under the circumstances, we probably 
should come back this afternoon about 2 o’clock. 
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(Whereupon, at 12:05 p.m., the committee recessed, to reconvene at. 


2 p.m. this same day.) 
AFTERNOON SESSION 


The CHairMAN. The committee will be in order. 
Mr. Fisher, you may resume. 


STATEMENT OF THOMAS K. FISHER, VICE PRESIDENT AND GEN- 
ERAL ATTORNEY, CBS TELEVISION NETWORK AND CBS TELE- 
VISION STATIONS—Resumed 


Mr. Fisuer. Mr. Chairman and gentlemen, we are at the top of 


20. 
te me start with payola, the secret payment of money or property 
to cause someone connected with the production of a program to play 
a particular song or to mention the name of the payor or an article 
of merchandise or service in which the payor has an interest. 

Here the problem is uncovering the payment. In short, the detec- 
tion of commercial bribery of employees, or the payment of money for 
such purposes to independent packagers of programs that are sold to 
advertisers or station licensees for broadcast. As I shall comment 
later, we believe 11341 will be of considerable assistance to broad- 
casters in meeting this policing problem. 

The second principal difficulty stems from an interpretation which 
the Commission has recently placed on 317 dealing with sponsorship 
identification. In brief, the Commission’s interpretation is that if any 
matter is given to a broadcaster which matter is utilized in a program 
and an appropriate announcement of the furnishing of such matter 
must be made on the air. We are of the view that this interpretation 
is an incorrect. reading of the section, and the intent of Congress in 
enacting it. It seems to us that the rationale of this interpretation 
is that anything which is given to a broadcaster is given in the hope 
that the matter will be exposed on the air, and that the donor thereby 
derives an advertising benefit from such exposure. But this rationale 
fails to distinguish between the use by a broadcaster of donated matter 
because he desires to use it in a program, and the use by a broadcaster 
of donated matter because over and above its use the broadcaster or 
program producer also plugs the donor, or a product, or service, in 
which the donor has an interest. 

In either of these situations, as well as in the third situation, where 
the broadcaster or program producer has purchased a particular mat- 
ter, a record or furniture for use in a program, it is possible to note 
that so far as the mere use of the matter is concerned, the manufac- 
turer of the matter obtains a derivative benefit in the form of ex- 
posure of his product on the air. To the public the effect is the same 
in any of these three situations insofar as the mere use of the matter 
is concerned. But when a plug is put into a program by the broad- 
caster or program producer or an employee by a slipped-in mention 
of the donor’s name or product in which he has an interest, or by an 
unnatural shot of the matter so as to emphasize its trade name or 
source, thus a closeup on a particular article of merchandise where 
the trade name of the manufacturer may be revealed, or by an unwar- 
ranted buildup of the importance of the product, then indeed we have 
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a sales pitch which is caused by and flows from the giving of the mat. 
ter to and its acceptance by the broadcaster or program producer oy 
employee. 

It seems to us this is what we should direct our attention to. Le 
me give you some examples of the kinds of matter we are talking 
about. : 

There is the well-known giving of records, I should add here, one 
or two copies to broadcast stations by record manufacturers or dis. 
tributors, either at no cost or at a nominal subscription cost. I adq 
there one or two because I am not talking about freebies, which Mp 
Lishman defined at another time and which definition I accept, the 
gifts of large volumes of free records to personnel who in turn take 
them around to retail record stores and have them sold at a discount 
with all or a substantial part of the receipts going to licensee person. 
nel. I am not talking about freebies in the illustrations I am giving 
here. Iam talking about giving of a record or two to a station, _ 

Furniture may be provided by a furniture store to a station for use 
in a dramatic play. Automobiles may be furnished to a program 
producer for use in a program by the manufacturer on a rental-free. 
loan basis. A manufacturer may give equipment or may sell equip- 
ment at less than cost for use in a program. Weather information 
may be furnished by public sources or from various chambers of 
commerce, private lodges and resorts. The Department of Defense 
may furnish unsolicited film material. A department of the Federal 
Government may furnish transportation or facilities in connection 
with the production of a program. Persons controlling rights of 
access to sites, such as hotels, churches, or athletic fields, may permit 
broadcasts from such places without charge. They could exclude us, 
] am adding, gentlemen. They own those rights, but they say, “Come 
in; you may photograph this or broadcast from here for free.” 

So they are giving up a right which they have. Sometimes we have 
to pay for that, and in many instances we have to pay. But some. 
times we don’t. A publisher may furnish free a book or theatrical 
producer a ticket. in the hope of getting a broadcast review. Public 
service organizations may furnish spot announcements concerning 
their activities for broadcast. Press releases by the thousands ema- 
nate from Government offices, businesses, labor organizations, private 
organizations, and public and private individuals. All these contain 
matter which the donor hopes will receive exposure. 

Now, [ should like prior to commenting on the sponsorship identi- 
fication bills to review briefly the legislative history so as to set forth 
our understanding of it. 

Section 317 was taken virtually verbatim from section 19 of the 
Radio Act. The legislative history of the Radio Act makes it clear 
that it had as its progenitor, insofar as section 19 is concerned, the 
provision applicable to newspapers and other publications enjoying 
the second-class mailing privilege. Because of the importance of the 
law, I would like to quote its pertinent provision here: 

All editorial or other reading matter published in any newspaper, 
magazine, or periodical, for the publication of which money or other valuable 
consideration is paid, acepted, or promised, shall be plainly marked “adver 
tisement.” Any editor or publisher printing editorial or other reading matter 
for which compensation is paid, accepted, or promised without so marking the 
same shall upon conviction 


and so on. 
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The purpose of that law is clear not only from its language, but 
from its history. It was designed to assure that the public be able to 
recognize whether the matter published was what it purported to be 
or was in fact a paid advertisement. The discussions leading up to 
the enactment of section 19 of the Radio Act clearly reflect the same 
purpose. (MEET ' 

The sponsor of the section was concerned with the dissemination of 
paid propaganda or the insertion of paid advertisements as a part of 
a bona fide program without the public being advised of the facts. 

In general the purpose of 19 was to protect the public against the 
passing off of paid propaganda as news or objective commentary, and 

aid advertising matter as educational or entertainment material. In 
the few instances in which the Radio Commission and the Federal 
Communications Commission had occasion to comment on section 19 
and section 317 prior to the adoption for the first time by the Commis- 
sion in 1944 of its comprehensive rules on the subject, those agencies 
charted with administering the section took the same general view. 
They stated that advertising must be presented as such and not under 
another guise on the same principle that the newspaper must not 
present advertising as news. ie . 

In September 1944, the Commission released a notice of rulemaking 
proposing a rule to implement section 317. Included in the proposal 
was a definition of valuable consideration as used in section 317 as 
follows : 

Valuable consideration for the broadcasting of any program as used in this 
section includes the furnishing either directly or indirectly of records, trans- 
scriptions, talent, script material, performing rights, or any other material or 
services Of any kind for use in connection with such programs. 

This proposed definition in the 1944 rulemaking would have cov- 
ered the furnishing without charge of records, props, news releases, 
tickets to shows or books for review purposes, and all the other 
numerous items that are part of a radio or television program, ir- 
respective of the manner of the use in connection with the program 
and irrespective of the type of program involved. There were many 
objections to the proposal. 

The Commission took note of those objections and through its legal 
department worked over the proposal with an industry committee. 
Together they agreed on a rule which was ultimately adopted and 
which has not since been changed. The two pertinent parts are set 
forth below. I will not read them because I comment on them now. 

In making public the new regulations in 1944, the Commission 
stated the purpose of the rule is to serve as a guide to broadcasting 
stations of their duties and obligations to disclose to the public the 
fact that a program is or is not paid for, and if paid for the source 
of such payment. Of special significance is the fact that the Com- 
mission did not include the all embracing definition of valuable con- 
sideration which had been contained in its proposal. It did not con- 
sider the mere furnishing of material for broadeast to be valuable 
consideration, except only in the case of political programs and pro- 
grams involving the discussion of public controversial issues, and 
only then if such material were furnished as an inducement to the 
broadcasting of programs. 
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In all other programs, the mere furnishing of material for broad. 
cast has never been considered by the industry in light of the Com. 
mission’s rules and the statutory language to be valuable considers. 
tions calling for an announcement. ‘Thus by and large the industry 
has had no difficulty in living under that rule as it was adopted by the 
Commission. It appeared to reflect in general the congressional pur- 
pose in enacting 317, and while it may go beyond 317 in its treatment 
of political programs and programs involving the discussion of public 
controversial issues, where the offering of such program material cop. 
stitutes the inducement for its broadcast, there was little if any indys. 
try objection to the promulgation of that part of the Commission's 
rules in the light of the strong public interest considerations favoring 
announcements in such situations. 

We do not advocate any change in this part of the rules. 

It would seem that in the public notice recently issued by the Com. 
mission in March of this year, the Commission has reverted to its 1944 
proposal wherein they sought to have 317 reach the use of any program 
material which was received without charge or at a nominal cost by a 
station and which was used in a program. Thus the Commission 
stated, “It follows that compliance with said statute requires that an 
appropriate announcement accompanying the playing of all record- 
ings received free or at a nominal charge.” ‘The sponsorship identif- 
cation notice of the Commission has been received by the industry asa 
substantial amendment to the Commission’s rules implementing 317, 
although it was put out as an interpretation of those rules and without 
opportunity for comment. It is our view that the public notice, al- 
though it purports to interpret 317, goes far beyond the intention of 
the section and would require an announcement in situations where it 
is not required by statute or the public interest. As a result of the 
petitions filed with the Commission, the Commission has instituted 
a proceeding which is entitled “Notice of Inquiry” inviting comments, 
However, while an opportunity has thus been afforded to the broad- 
caster to comment on the notice, it may be, and I gather from yester- 
day’s testimony it is, the view of some of the Commissioners that the 
notice represents proper interpretation of 317, and therefore they have 
no choice but to require announcements in the circumstances there 
considered. 

In the light of this, it seems to us that it would be appropriate at 
this time for Congress to state what it believes the public interest 
requires with respect to sponsorship anouncements. At the threshold 
is the policy question whether a broadeaster is to be permitted to use 
material in his program which has been furnished free by outside 
sources, without an appropriate announcement being made that the 
material has been so furnished. 

We are of the view the public policy should not forbid, absent an- 
nouncement, the use of such material in all circumstances. We think 
that subject to the conditions mentioned hereafter the broadcaster 
should be free to accept matter for use in a broadcast without an ar- 
nouncement, and that this would in no way derrogate from the basic 
purpose of section 317 of the act or be against the public interest. We 
believe that. to require an announcement where money is not paid for 
a plug, and services or property are merely furnished for use as reason- 
ably required on a program, in the judgment of broadcasters would 
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only serve to give additional commercial exposure to program material 
which would otherwise not be so identified. Indeed, under such ceir- 
cumstances we think announcement would tend to create confusion 
among the audience. _ | 

Let me make it perfectly clear to you that we agree if there is a 
plug for the donor or his product, whether by special mention or 
through unnatural prominence given to the matter furnished, the giv- 
ing of an appropriate sponsorship announcement should be required. 
Thus where money or other property or services over and above the 
program material to be used on the program is paid to a broadcaster, 
or where the program material is given to the broadcaster in return 
for a commitment that the broadcaster will mention or plug the donor 
or his product as distinguished from the showing or use of the prop- 
erty or material given as reasonably required by the nature of the 

rogram, we believe an appropriate identification announcement should 
: made. 

With these considerations in mind, I turn now to section 3 of 11341. 
The primary purpose of the section appears to be to extend the scope 
of 317 so that 1t would apply in the case of payments for plugs or other 
advertising messages made to persons other than broadcast stations. 
Thus, for the first time, 317 would reach employees, independent con- 
tractors, and the payors. This is a desirable amendment and CBS 
supports it. In fact, its enactment would be of considerable assistance 
to the stations in their efforts to comply with the policy underlying 317 
of the act. 

But we submit that the definition of payment in section 317(a) of 
11841 should specifically remove the recently created confusion con- 
cerning material obtained free or at a nominal charge, to which I have 
referred. It is therefore suggested that consideration be given to 
amending the bill along the following lines: 

For the purposes of section 317, the term “payment” means any 
payment made or to be made in money, services, or property, except 
that in the case of services or property given without charge or made 
available at a nominal charge for broadcast. use, there shall be deemed 
tobea payment only (1) if it isin exchange for an identification of the 
donor or its brand name beyond that which reasonably results from 
the use of the service or property, or (2) if the material constitutes 
editorial comment for use in a political program or in a program in- 
volving the discussion of a public controversial issue. 

We believe such a definition is consistent with the original intent 
and language of 317, that it fulfill sponsorship identification require- 
ments consistent with good broadcasting practice, and that it will 
eliminate the multitude of problems and changes in production prac- 
tices which confront the broadcasters in the face of the Commission’s 
recent ruling. 

I turn now to other aspects of the bill dealing with 317. Proposed 
section 317(b) of the bill places the responsibility for the requisite 
announcement on the person “in control” of the broadcast. It is not 
clear exactly whom this is intended to cover. We assume this means 
the station or, in the case of network programs, the network. If this 
is the intention of the bill it is suggested that 317(b) in the bill be 
changed to reflect such intention. 





120 COMMUNICATIONS ACT AMENDMENTS 


We believe that some of the problems of interpretation under 317 
stem from an attempt in that section to specify the nature of the 
announcement which must be made. Section 317(b) of the bill simj. 
larly attempts to specify the nature of the announcement. It is oy 
view that it would be preferable that the legislation call for an appro. 
priate announcement leaving it to the Commission to specify in its 
rules what kind should be made in each of the varying situations 
That will assure that the public is informed of the facts which jt 
should have. 

Subparagraph (b) (1) of 317 of the bill provides that the person jy 
control of the broadcast shall not be required to make an announee. 
ment with respect to any payment of which neither such person “nor 
any officer or employee of such person” had knowledge, so long 
the lack of knowledge was not due to the failure of the person to use 
reasonable diligence in seeking the information needed. Thus the bil] 
properly does not impose the standard of absolute liability but instead 
uses the standard of reasonable diligence. 

The language I have just quoted, however, would seem to impose 
absolute liability on the person in control of the broadcast. even 
though he had exercised reasonable diligence with respect. to his off- 
cers and employees if any such officer or employee had knowledge of 
the forbidden payment and had failed to advise the person in control 
of this fact. It would seem appropriate, therefore, to delete from 
line 25, page 10, the word “neither” and on line 1, page 11, the words 
“nor any officer or employee of such person had” and substitute for the 
words “had no”. This would have the effect of imposing the standard 
of reasonable diligence upon the person in control of the broadeast 
as to seeking information from all other persons. 

Finally, we would note that the proposed amendment to section 317 
fails to place any obligations or responsibilities on persons other than 
those in control of the broadcast or those making or promising to make 
payments. Thus, the recipient of any such payment, if it is not the 
person in control of the broadcast, for example, an independent con- 
tractor or employees of the broadcaster or of the independent con- 
tractor, would suffer no penalties for having failed to inform the 
broadcaster of the receipt of such payment. 

We believe that the bill should be amended to take care of this situa- 
tion by imposing a requirement that recipients of the payment must 
also inform the broadcaster of the facts respecting the payment and 
must furnish a guarantee as is now required by the bill in the case 
of the payors. 

With respect. to 11397, it seems to us that since the scope of that bill 
is quite limited in contrast to section 3 of 11341, it would be preferable 
to proceed along the lines of the latter rather than that proposed in 
11397. We would point out, however, that 11397 in its present form 
presents several difficulties. Literally construed, section 508(a) (4) 
thereof would appear to prohibit the use of musical works or record: 
ings in circumstances where payment is made by announced advertisers 
to a broadcasting station for performing or selecting the performance 
of any musical work even where the announced advertiser has no 
pecuniary interest inthe musical work. 

Another omission in the bill is its failure to cover payment to an 
independent packager although it appears to cover such a payment to 
an employee of an independent contractor. 
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thank you for the opportunity of appearing and of express- 
CBS comments on the several bills now pending before 


Again, I 
ing to youthe 


you. i ie a tila iiiaiet: 
“My, Youncer (presiding). Thank you very much, Mr. Fisher, for 


wir comments. I notice in most cases you furnish the suggested 
wording for changes In the legislation, which is also very helpful. 

I gather from your paper that the point most difficult to reach is 

jon 317. 
La From a logical st andpoint, it turned out to be that way, 
Mr. Younger. In wrestling with it, we came across the suggestion of 
defining “valuable consideration” in the contract sense. But we had 
to reject that because we found this could be the result : 

A program producer, say, of a shopping tour program, a daytime 
program, or a men s sports program, sees In the window of some sports 
store a brandnew piece of sporting equipment, a new kind of fishing 
rod. So he goes in and he says, “That is interesting. I would like to 
use that in my program. I think the men would be interested in hear- 
ing about that.” The man says, “If you are going to use it in your 
program, take it along and use it, describe it. He does. 

Now I think as a lawyer there is an implied agreement that he takes 
it only if he uses it on the program. I don’t think that should be 
forbidden. That was the problem we ran into when we wrestled with 
“valuable consideration.” 

Then it finally dawned on us that the real problem was that the 
matter that is given can have a dual purpose. One we thought was 
OK and the other is not OK. If you give the matter, and it is merely 
used by the broadcaster in a natural way, without any of these close- 
ups and all where obviously he is trying to push the product, that is 
one thing. But maybe the same*matter is given in return for a special 
plug. He not only shows it and uses it but he says, “And folks, this 
isa wonderful fishing rod by so-and-so company. Down at the local 
store you can buy it.” If that is said, as the result of giving the thing, 
then we think an announcement ought to be required. So the prob- 
lem is that it could be dual in nature and that was the thing we thought 
we had finally grabbed hold of here in our presentation and tried to 
distinguish between. The first, the mere use of it, OK. But if there 
is something over and above that, the special plug or—I am not talk- 
ing about the first case, payola—slipping the money to the guy to put 
it on—that is quite different. That we distinguish. That is bad and 
you need the announcement under the law. It was that case where 
there is not the slipping of the money, but just giving the material 
where it could go either this route, mere use, OK, or this route, use 
plus special plug, that we finally arrived at this suggestion. 

The Cuarmman. Will the gentleman yield at that point? 

Mr. Youncer. Yes. 

The Cuarrman. Mr. Fisher, right on that point, are there instances 
when something that can be used in this connection would be valuable 
consideration to one station if it uses it in a broadcasting program, 
but the:same item to another station might not be valuable considera- 
tion? Is that possible? 

Mr. Fisxer. I would suppose to the very rich maybe a thing of $5 
would not be valuable. 

The Cuarrman. Do you follow what I have in mind? 
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Mr. Fisner. I don’t quite get it. 

The Cuairman. Here is station B using the fishing rod which yoy 
used as an example a while ago; if that station used it in connection 
with its program, it would just be another item that was part of the 
program. That might not constitute valuable consideration at. al], 
But station A over here maybe has some connection with this kind 
of fishing rod. 

Mr. Fisner. You mean he uses it in a much more prominent way 
in the program / 

The CHairman. It may own some rights in connection with the 
implement, whatever it might be—the fishing rod in this case. .. Could 
it become a very valuable consideration for one station to use it whey 
another station using the same fishing rod, it would mean nothing to 
it because it was just a part of a program ? . 

Mr. Fisuer. I understand your question. 

The Cuairman. I am not trying to further complicate this matter, 


but it just seems to me that there could be certain instances. I don 
n't 


know what the program was, but it was reported to me—I didn’ 
see it—that here was a program recently in which a piano was being 
used; it was just used. It was just a piano, that is all. There was 
another program where the piano was being used, and the camera 
would come down and the name of the piano stood out as big as the 
face of the television set. That might have been deliberate. It might 
have been purely coincidental. I am sure the maker of that piano 
did not object to it at all. 

Mr. Fisuer. I saw it, too, I think, Mr. Chairman. Bernstein 
was playing and the closeup came and we saw “Steinway.” 

The Cuarrman. I have forgotten which one it was. I didn’t know. 

Mr. Fisuer. I will answer your question in a minute. I would call 
that a natural use unless I saw that the cameraman was panning up 
there on those hands a number of times. You can feel these things, 
You can’t write a rule. You begin to feel he should have had some 
shots back there. Why did he hit Bernstein’s hands eight times: in 
5 minutes, and let that little Steinway thing show. Then I would 
say, not a natural use; maybe there is more than meets the eye on it. 

Coming to your question where he has an interest in a nonbroad- 
sast business, I thought about that problem. We all have. I don’t 
think, Mr. Chairman, you solve the problem through the announce- 
ment technique, because, as you pointed out yesterday, when you 
gave a similar example, the station says, “The record was furnished 
by X company” and it owns that company, you are plugging it 
twice. I think that is a far more basic problem. I think that goes 
to what kind of character is this broadcaster. Is he unfairly using 
his facilities to push his own nonbroadcast business? It is a problem 
of unfair competition. 

The CaarrmMan. I did not just pick it out of thin air. It was a 
real incident which was called to my attention. According to the 
Commission’s testimony yesterday, you are promoting that very 
policy which they themselves would be among the first to say is con- 
trary to the public interest. 

Mr. Fisuer. Too much commercialization there. 

The Cuarman. Surely. 
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Mr. Fisuer. I don’t think on that question you asked that the 
broadcaster should be precluded from using records or equipment 
that he has an interest in in a nonbroadcast way on his program. 
It is the unfair use of it that troubles me; (a) It is a problem of 
unfair competition, and (+) I would take a look at the broadcaster 
himself. Is he selecting only records from there’ ac 

The CuairMAN. In other words, this station A has a mart which is 
owned by the station. If he obtained his records from that mart 
and played them, that is naturally a valuable consideration; much 
more so to him because he is promoting his business at the record 
mart, than that would be station B, which has no connection with a 
mart. ore Ove ; ; 

Iam wondering if the thing was complicated to the extent, as you 
have explained—the use of furniture and many other things that go 
with broadcasting and television programs—if you would not find 
some things that would be considered a valuable consideration to one 
station when it is used by them and to another station it just would 
not be. : 

Mr. Fisurer. My own thought is you don’t help the situation, Mr. 
Chairman, by requiring the announcement there because then you 
give it a double plug. You have two sales pitches. Let us attack it 
from the unfair-competition angle or the character of the broad- 
easter. That is the basic question. 

The Cuarrman. Mr. Younger, I am sorry to have interrupted. 

Mr. Youncer. Your feeling is that unless there is a sales pitch in 
connection with it, it would be all right in all probability ? 

Mr. Fisurr. That is right. The sales pitch could be videowise, the 
closeup; audio in the case of radio, saying something over and above 
the natural use of it. That is not a precise line to be able to draw, I 
admit. What is the natural use. I tell you you can feel it because 
we have seen instances where it is over the line and where it is short 
of the line. 

Mr. Younger. Now we are getting into the campaign year. How 
would you reach this case? or is it wrong? The other night, on a cer- 
tain program, they had two little apparently mechanical turtles in a 
race, and this fellow was saying, “I hope he wins, I hope he wins,” as 
the turtles were running along. And the other fellow said, “Who do 
you hope wins?” He said, “Kennedy.” How do you reach that? 
That was right during the heat of the Wisconsin primary in a na- 
tionwide broadcast. 

Mr. Fisuer. The guy might have been paid by someone who is all 
for Mr. Kennedy. That is a plug, obviously. That would be bad. 
How do you find it? I don’t know, because this is all surreptitious. 

Mr. Youncer. Would that come under equal time ? 

Mr. Fisner. No, because Mr. Kennedy would have to appear him- 
self before 315 comes in. 

Mr. Youncer. You know of no way of reaching that. If that 
technique is used for the promotion of a candidate, you can see how 
effective it could be in various ways. 

Mr, Fisuer. Yes; but Mr. Younger, believe me, the broadcaster 
Who has an editing department is looking for those things. He does 
ot know when this is said whether some one has paid the man to say 
it or whether the guy saying it thinks it is a good thing to say or part 
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of a joke. We run into this a lot with comedians telling jokes anq 
they will mention names of hotels and so forth. The problem jg. 
Have they been paid to mention it? Or is it a bona fide use of g 
name? I can assure you sometimes to have a joke you have to use 
a real name. We all recognize that. What I am saying is, leaye 
those little problems you see where it is hard to get at to the broad. 
casters. He does not want to give away his time for free, believe 
me. That is one builtin help we all have on this plug problem, The 
stations lose money. A spot announcement is worth dough to q 
station for Mr. Kennedy or Mr. Humphrey. So the broadcaster him. 
self does not like these plugs and his problem is to get at it. 

At CBS—and I am sure it is true at the other networks and many, 
many stations—they will have editing departments reviewing the 
scripts. I tell you, sir, that these editors can smell plugs. Many 
times they are so sensitive that the talent comes in and just swears 
that there is no payment made but he needs this in order to make q 
joke or to put a point across. So we are constantly reviewing program 
material to try to avoid that. If you are looking at it from the selfish 
standpoint, we are losing money. That is your safeguard, really, 
That is one safeguard on the plug question. 

The other is if we could get some kind of interpretation, as we haye 
suggested, or something along this line, we think it puts other people 
on notice. That is why we suggest that this be extended to reach the 
people who pay and receive. It is a terrible job to try to find out 
who is making surreptitious payments or who is going beyond the 
mere suggestion of the use of the property. 

Mr. Youncer. I am very happy to know that your editors have a 
very sensitive smell. I have doubted it sometimes in looking at 
programs. 

Mr. Fisuer. There are cases that get through. Sure they miss, 
They goof on occasion. I can tell you that these editors eliminate so 
much you never see. That is it. What gets through we all watch. 
Every once in a while we see where they goofed, and we say that isa 
paid plug. But they eliminated 20 others that never got on the air, 

Mr. Youncer. That is all, Mr. Chairman. 

The Cuatrman. Mr. Avery. 

Mr. Avery. I don’t think I have much to further question Mr. 
Fisher on. I do want to thank you for your statement, Mr, Fisher. 
I think you have made a very critical analysis of the bill and your 
comments have been extremely helpful to us. Since Mr. Younger has 
touched on this matter of programing, I would like to make one 
further comment. 

I am not particularly impressed with the general improvement of the 
program that has resulted from the effort, I think, by all networks 
since the revelation by the Oversight Committee. I quite agree that 
the objectionable things the Oversight Committee has pointed out 
have been taken off the air. Some of the programs that have taken 
their place I don’t find as satisfying, if you please, as some that pre- 
ceded. I don’t say that to be critical, but to be constructive. 

I want to point out again that the public themselves are pretty good 
censors of programs. They may not file their objections quite as 
dramatically or abruptly as would a regulatory body or agency of the 
Government, but I think in the long run they would probably provide 





and 


ave 


eve 
The 
Da 


ny, 
the 


Any 
ars 
ea 
am 
fish 
lly. 


ave 
ple 
the 
out 


the 


ea 
at 


. 


ch. 
Sa 
uir. 


Mr. 
ler, 
ur 


one 


COMMUNICATIONS ACT AMENDMENTS 125 


the best censors and more in the public interest than any power vested 
ina regulatory agency created by law. 

Back to the bill for just a minute, and I don’t know a lot about 
the industry, but the few opportunities I have had to be inside of a 
studio. I see racks upon racks of what I suppose, Mr. Fisher, are 
programs. fither they have been shown or they are to be shown. 
Suppose that we enact this bill today as it is written and its effective 
date not changed, what would happen to a library that obviously must 
have been preprogramed probably 6 months in advance and in good 
faith? There must be millions of dollars of programs tied up in 
libraries of the networks. What would be the effect of this bill on 
them ‘ 

Mr. Fisner. That is a good question. Asa lawyer, 1 would suppose 
[ would say you have two things in those cans. You have feature films 
made by the movie industry and you have syndicated film. Syndicated 
film is film that was produced for the primary purpose of showing on 
television. If my people came to me and said, “What do we do now? 
We have this law and we have to protect ourselves, get some guaran- 
tees, and so forth.” If you don’t agree with me the bill needs some 
attention because it could create a horrible problem if I am wrong. 
I suspect I would say as to feature film—and what we have now is 
pre-1948 primarily, they have just settled the strike and the post-1948 
is starting to come—the great bulk of the feature films was made in 
pre-1948 and was made for the primary purpose of theater exhibition. 
Therefore, I would read the act not to cover giving of money and 
commercial bribery, if there is any, in the production of feature films, 
because the bill says “given for broadcast.” I think my interpreta- 
tion would be on feature film. I don’t have that response. I would 
hope the correct construction of the effective date of this would be 
programs produced after the 120-day period. Because if it reaches 
film exhibited the day after this becomes law, obviously it was pro- 
duced prior to the effective date. 

The broadcaster has quite a burden. He just doesn’t go to the 
producer in the case of syndicated film. The broadcaster, taking a 
station, may go to a number of links in the chain because the film may 
have been brought in by an advertiser who merely purchased time. 
Here are the links: The broadcaster to the advertiser to a distributor 
toa producer. You would have all those links you would have to 
cover. I don’t know, maybe they pass the thing back and try to 
find the producer. I would hope that when this becomes law it would 
become effective as to production started after the effective date. 
There is a sense of fairness in it, I would think, too. Maybe a fellow 
has wheedled somehow or another an independent packager into giv- 
ing him a plug, but there is no law against that when he does it. So 
I would say let the past be the past on those. He now has a new law 
and by golly, let us apply it across the board. But as to what has 
been done in the past, because of these difficulties of really covering 
the broadeaster, I would hope my interpretation is correct. If you 
don’t agree, but you do agree with the practical problem, I would 
hope you would spell it out that it would become effective as to what 
is produced hereafter. 

Mr. Avery. Mr. Fisher, is the production date of every film or pro- 
gram established beyond a reasonable question of doubt ? 
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Mr. Fisuer. That is a good one, too. 

Here I will just duck under a rule of reason. Something yoy 
see on your screen does not come into being on a given day. It builds 
up. Someone may have an idea and little by little it gets developed 
into an outline, into a script and finally maybe a producer. But there 
does come a day, yes, when they start to grind the cameras, and jt 
takes, and at that point it starts to get fixed. That would prebably bp 
the date I would go back to. ; 

Mr. Avery. There is editing after that. 

Mr. Fisuer. There is editing after that. 

Mr. Avery. So finally you come to the date when it was packaged 
up. 

Mtr. Fisuer. That is right, yes. But at that point all the side stuf 
has been done. I don’t quite know the correct answer, but once jt 
is put in the can you don’t start then, because nothing can be done to 
change anything. It is already in the can. It is put to bed. You 
would have to do it prior to the finishing. 

Mr. Avery. We could not put it in the bill, but assuming that we 
were going to meet that problem, if you are going to say 120 days 
after it was produced, we will have to know when produced means, 

Mr. Fisuer. No, I misspoke. This bill it says will become effective 
120 days after enacted. The problem is effective as to what produce 
when it does become effective past as well as future. What I am 
hoping you will say is future product. 

The CuarrMan. Of course that is what it means. Asa good lawyer 
you would know that would be the intention of the language included 
in this bill. 

Mr. Avery. That is all, Mr. Chairman. 

The CuarrmMan. I suppose what Mr. Avery, and appropriately so, 
would like to know is, Does it have a grandfather clause to it? ~ 

I believe, Mr. Fisher, you have pretty well covered the points that I 
would have raised or ask you about in your very fine presentation 
here today. I want to compliment you for it. As I understand, you 
expect to be of further help to the committee and you plan to submit 
what you think would be a way to make it clear what was intended 
by these various proposals that you have discussed. 

Mr. Fisuer. We will try to, sir. 

The CuarrMan. Including 317. 

Mr. Fisuer. Yes, sir, that is the one. 

The Cuarmman. I would like to invite your attention as you con- 
sider this matter, to the bill as we have tried to rewrite section 317 
and then to include some of the things that have been so obvious as 
contrary to public interest. 

We have tried in paragraph (c) to meet these problems. I am sure 
you are familiar with the glaring incident which brought this matter 
to the forefront. That had to do with the Hess Department Store at 
Allentown, Pa. Incidentally, that witness dropped quite a few other 
names around as having been engaged in such kinds of plugolas. It 
got a little bit out of the jurisdiction of this committee and into the 
news column field, as you will recall. He admitted what they had done 
in order to get a plug over the network for his own industry. By 
using this means and method they got it at a cost of $15,000. I dont 
know, maybe it cost him more than that. But it seemed to me he 
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would go straight to the networks and make arrangements if he pe 
going to pay that much for it. Nevertheless, he wanted to do it t _ 
way. Somany things that could be accomplished in that way woul 
be against the public interest. I think with your long Ss igh 
this field as to the practical problems involved in determining what 
should be acceptable and what should be prohibited, and with the 
FCC also working on it, and with our staff, both of this committee 
and the legislative counsel’s office and our own Oversight ¢ eigen 
staff, it seems to me the efforts of all of us should enable us to take 
the right kind of approach to this thing. 

Mr. Fisuer. I agree. ; 

The CHAIRMAN. I have had innumerable stations all over the coun- 
try write me about this and explain how the recent interpretation of 
the Commission has affected them and how ridiculous it is as it has 
gone so far. For some reason some recording companies have con- 
tacted me about it. I might say at least two of them did. If the 
industry does not know what the present law means, if the FCC does 
not know what it means, if we don’t know what it means, it is Impera- 
tive that we do something to clear it up. I think that is about the 
biggest difficulty we have in connection with these five items contained 
in the bill here. 

You did discuss the protest section, didn’t you? 

Mr. Fisuer. Yes, very briefly, Mr. Chairman. I would like respect- 
fully to ask that my full statement be entered in the record. 

The Cuarrman. Without objection it has been included in the 
record. 

Mr. Fisuer. As you know, I skipped through it very fast. 

The Cuarrman. I have been quite concerned with this protest sec- 
tion of the act which was one of the McFarland amendments. I feel 
that some shackles should be removed from the Commission and some 
of the delays should be eliminated that are probably caused by that. 
My attention has been called to the fact that some people just arbi- 
trarily used the protest procedure just to cause trouble where they 
had no intention at all of entering any valid application. They just 
wanted to accomplish something for themselves, and it has become a 
deterrent to others who are sincere in their applications. I know of a 
good many instances where that has happened. 

I for one hope that we can clear up that problem. I believe it would 
be helpful to the Commission, to the industry, and it would be in 
the public interest. 

Mr. Fisuer. I am sure it would, Mr. Chairman. 

_ The Cuarrman. We would be glad to have the additional informa- 
tion at your earliest convenience. Again, let me thank you for your 
appearance and your contribution here. 

Mr. Avery. Mr. Chairman, I would like to make one more com- 
ment. This did not come to my mind until Mr. Fisher mentioned it. 
The broadcaster himself is certainly going to screen his program 
format extremely carefully because every bit of “plugola” that goes 
into the program makeup is potentially depriving him of some 
potential commercial income. It seems to me actually as far as the 
licensee 1s concerned we have some built-in safeguards on so-called 
plugola.” Is that not true, Mr. Fisher ? 
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Mr. Fisier. I think there are some advantages to private entep. 
prise and that is one of them. The broadcasters want to make , 
iving, and if they are sneaking them in on hin, he is not. I aggypp 
you that the broadeaster is looking out for that. 

Mr. Avery. I thought that should be emphasized. IT had jog 
thought about it until you mentioned it. I think that is tremep. 
dously significant in reviewing this whole situation. 

The CratrMan. Mr. Ford, the Chairman of the Federal Cop. 
munications Commission, has advocated that licensees in the case of 
renewal applications should state in narrative form how they have 
served community needs in the communities in which they operate, Do 
you think applicants should do likewise in the case of the original ; ap- 
plication, instead of stating in percentage figures the amount of tine 
which they propose to give different types of programs. 

Mr. Fisner. Mr. Chairman, at this point you open up a whole 
new subject. I must tell you that CBS has carefully considered the 
problem and Dr. Stanton in his testimony before the FCC in the latter 
part of January of this year on the program hearings tried to analyse 
the various proposals, including this one. Rather ‘than taking your 
time, I would ask you, and I would be glad to submit his statement, 
but I can only tell you this. We struggled with the problem. On the 
one hand the broadeaster is a licensee. On the other hand, Gover. 
ment intrusion and all that means and none of you and none of 1s 
wants that sort of thing. W e had to conclude that these Various pro- 
posals that are being made, including the Chairman’s, either would be 
meaningless and would be just a fine thing for lawyers, because the 
lawyers will be drafting these narratives, believe me. It will be fine 
for the legal profession. But either the Commission would take them 
and do nothing with them, and who benefits then? The legal profes- 
sion. Iam not against it. But that is not what you are after. Orif 
they are going to mean anything, Mr. Chairman, the Commission is 
going to have to then say, is he satisfying the need in the survey he 
has made as to what they are. I don’t imagine the Commission, if it 
is going to be meaningful, i is going to let him say any old thing as to 
what the needs are. The Government is going to have to then say does 
this really satisfy the needs. 

At that point you have Government beginning to dictate what 
the needs are. Seven men or a m: \jor ity of four si aying what the needs 
are in Omaha, what the needs are in Indian: ipolis, up in Michigan. It 
is rather a frightening conclusion we were driven to, where we said 
in the end, or Dr. Stanton said, that it seemed to him that he had to 
conclude that we could not go along with any of those proposals 
except in two areas. We were just driven there. One is comparative 
hearings. We had to admit that there where you have two applicants 
competing for the same channel, the Government just had to look over 
and compare the proposals. To that extent the Government was in, 
The other area where he said he had to admit that the Government 
would get in was where the performance as shown on the renewal 
was so far afield from the proposal prima facie when the renewal 
comes in. This fellow has not done any where near what he set out 
to do. Then you would say did he lie to us? Because if the guy isa 
liar that goes to his character. If he is a liar and has no reason to 
give why he changed in his performance from what he had first said, 
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no rational ground, and the Commission found out he was making a 
lot of wild promises to get the application, then he is a har ee 
ought not to have his license. Those are the only two instances, Mr. 
‘hairman. ‘ 

Tr aan taking too much time, really, in answering this. I would 
like to submit the statement. 

The Cuamrman. As a matter of fact, I think you have answered the 

hree questions. a 
Se rien. I would like to submit to you what Dr. Stanton said in 
analyzing six different proposals, from the very strong, the Govern- 
ment take over everything, nobody is for that, right down to the very 
delusive type, the simple type of more scrutiny, and so forth. Either 
it means nothing, and is just paperwork for the lawyers, or 1t means 
step by step the Government ts going to get Into programing. — 

Mr. Youncer. You have no objection to full employment policies 
for lawyers ¢ 

Mr. Fisuer. No, I do not, sir. : 

The Cuairman. There is just one thing further which you did 
touch on, but did not go into very far. That is your proposal here 
that these be public advertisements in lieu of mandatory public local 
hearings, as I understood it. Is that correct 4 

Mr. Fisner. Yes. What we said was that it may be that the notice 
the Commission gives of the applications and the processing, which 
is not printed in the Federal Register, is not sufficient. So we saw no 
particular objection to the suggestion in the bill that it be given 
locally. f 

The Cuamman. Do you think that the advertisement should set 
forth as to how the applicant would propose to meet community 
needs so that interested parties can indicate their agreement or dis- 
agreement ¢ 
“Mr. Fisuer. I don’t think so. I think then you get into program- 
ing. In the end the Government then has to say, is this articulate 
minority the right one? The Government in the end would have to 
be setting percentages or boost up your public affairs from 5 percent 
to10 percent. In doing that you have the beginning of Government 
dictating. If they can do it there, then why not in entertainment, 
why not in religion, why not. in westerns, why not in quizzes? Then 
you begin to have the whole fabric of governmental supervision. 

The Cuarrman. Have you read Mr. Ford’s speech to the Television 
and Radio Advertising Club of Philadelphia ? 

Mr, Fisner. I think I have. I certainly have read a number of 
his speeches and the Ambush speech. 

The Cuarrman. I have not, so I can’t comment on it. 

Mr. Fisner. I think I know what the Chairman is driving at. Let 
the broadcaster try to demonstrate that he has used good faith in 
trying to ascertain community needs, and that his programing will 
satisfy same. 

The Cuamman. I think he has a feeling that he has made a very 
good suggestion which might be worthy of consideration. Again let 
me thank you on behalf of the committee for your participation in 
these hearings. 

Mr. Fisuer. Thank you, Mr. Chairman. 
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The Cuairman. Mr. Warren FE, Baker. Mr. Baker, you are herp 
as chairman of the Legislative Committee of the Federal Commyyj. 
eations Bar Association. I observe you have Mr. Ernest W. Jenneg 
with you, who is a representative of the American Bar Association, 


STATEMENT OF WARREN E. BAKER, CHAIRMAN, LEGISLATIV; 
COMMITTEE, FEDERAL COMMUNICATIONS BAR ASSOCIATIOy. 
ACCOMPANIED BY ERNEST W. JENNES, AMERICAN BAR Assgocy. 
ATION 


Mr. Baker. Mr. Jennes is here in a dual capacity. He has served 
on the committee for the Federal Communications Bar Association 
that handled drafting of the revisions which went into or at least 
part of them into Senate 1898. So I thought his comments would be 
of assistance to the committee. 

Mr. Chairman, I appreciate the opportunity to appear before yoy 
on behalf of the Communications Bar Association. The bar associa. 
tion does not take a position with respect to a number of the bills 
which are subject of this hearing. We have traditionally avoided 
taking a position on matters only of substance, and tried fo confine 
our comments and assistance to the committee on legislation to those 
instances of procedure. 

Our testimony is primarily with respect to H.R. 7017 and Senate 
bill S. 1898, which relates to a proposed amendment to provide a pre- 
grant procedure for making sure that the Federal Communications 
Commission is advised of objections to the grant of an application, 
rather than the present section 309(c) which is a postgrant. protest 
procedure. 

The Federal Communications Bar Association supports strongly 
S. 1898. This bill in our opinion contains everything which is in HR. 
7017, plus some additional features which we believe are very in- 
portant. In reality they were the amendments to a bill almost identi- 
cal to H.R. 7017 as submitted in the House. This bill would eliminate 
the present protest procedures known as the McFarland procedures, 
which were placed into the Communications Act in 1952. It provides 
a more formalized method of making known objections to the Com- 
munications Commission with respect to any applications which are 
pending. 

It provides a procedure whereby those objections can be ruled unon, 
including procedures for including affidavits and various factual al- 
legations so that there will not be the kind of general allegations 
which have caused so much trouble in the past in the protest. pro- 
cedure. 

This, however, does assist. the Communications Commission in ex- 
peditiously discharging its functions and getting on with the shov, 
particularly where the objections are frivolous or made for motives 
primarily for delay and not in good faith. Under such circum- 
stances the Commission is able to rule, unless there is a clear and 
substantial disputed fact, as to whether or not the objections do affect 
the public interest and require that the grant not be made, and after 
such ruling, there is a possibility of appeal to the court as there has 
been in the protest procedure. 
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Since these procedures have been discussed rather fully before the 
committee, we thought we would merely make sure that the committee 
knows that we are in favor of this part icular bill, that we have worked 
over the last year and a half on the specific language and we support 
it without qualification. 

Mr. Jennes, who also represents the American Bar Association in- 
sofar as the communications committee of that bar association is con- 
cerned, would like to make a short statement, and then if you have 

uestions we will attempt to answer them, relating to the bill. 

The Cuarrman. Mr Jennes, you may identify yourself further for 
the record. 

Mr. Jennes. Thank you, Mr. Chairman. My name is Ernest W. 
Jennes. I am a member of the firm of Covington & Burling in Wash- 
ington. I was chairman of a special committee, Mr. Chairman, of the 
Federal Communications Bar Association which drafted the proposal 
which became S. 1898 and H.R. 7017. I am here today on behalf of 
the American Bar Association to support S. 1898 as it was passed by 
the Senate. Last summer the House of Delegates of the American 
Bar Association approved the following resolution, which I would 
like to read into the record : 

Resolved, That the American Bar Association approves S. 1898 as passed by 
the U.S. Senate, 86th Congress, Ist session, or any other bill containing substan- 
tially similar provisions, the purposes of which are to substitute a pregrant pro- 
cedure for the existing postgrant protest procedure of section 309 of the Com- 
munications Act and to amend section 405 of the Communications Act to require 
the Commission to take action within 90 days of the filing of a petition for re- 
hearing of any grant made initially without hearing. 

Resolved further, That the standing committee on communications be author- 
jzed to appear before committees of the Congress in support of the enactment 
of such legislation. 

It is in pursuance to that resolution that I am here today. The bar 
generally has shared the Commission’s concern about the protest provi- 
sion of the Communications Act, a concern which the chairman re- 
ferred to a short while ago. This protest provision provides rather 
extraordinary procedure in American law. Typically in our admin- 
istrative agencies and courts, opposition’s objections are heard first, 
the facts are before the deciding agency and the decision is made. 
This is one of the unique provisions in American law under which a 
decision is first made and after it is made, objections are presented 
and after the objections are presented, the body that made the decision 
decides whether it made the decision correctly or incorrectly. 

It is our view that the present protest procedure creates a heavy 
burden on the Commission and on applicants of unnecessary and 
lengthy hearings where there is no substantial basis for attacking the 
application in question. 

Ve support this proposal to substitute a pregrant procedure which 
will require hearings in cases where there are material and substantial 
questions of fact presented and which will require the Commission to 
determine beforehand whether questions of law or policy require 
hearing but which will allow the Commission to dispose in a rather 
summary fashion of objections that do not raise material or substantial 
questions. 

We therefore urge the committee to act favorably on this piece of 
legislation that has passed the Senate. I think everybody who has 
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had anything to do with it is in favor of it. We all thing it would be 
a great step forward procedurally if there could be action in this 
session of Congress. 

Thank you, Mr. Chairman. 

The Cnatrman. Mr. Jennes, is it not true that you have worked q 
great deal on this problem ? 

Mr. Jennes. Yes, sir. 

The Caarrman. Did you have anything to do with the preparation 
of the bill which I introduced here, H.R. 7107, and was introduced in 
the Senate as S$. 1898 ? 

Mr. Jennes. Yes, sir. The Federal Communications Bar Associa- 
tion had been troubled for some time about the serious problems that 
had risen under the protest procedure. 

The CHarrmMan. Do you have S. 1898 there with you? 

Mr. Jennes. Yes, I have; as passed by the Senate. 

The CHairMan. Yes. 

Mr. JenNeEs. Yes, sir. 

The aoe. Just what does A(1) do? 

Mr. Jennes. A(1) would require the Commission to give notice of 
the filing of any Pe ations of substance which are filed with it and 
to wait for 30 days before it acts on those applications, 

The CuarrmMan. That is contained in the first eight lines of the bill, 
Then it starts off with a proviso here that goes the rest of the page and 
the next page. 

Mr. Jennes. Yes, sir. This is a very difficult problem. May I ex- 
plain what lay behind this? 

The CuatrMan. It says that the applic ation shall be filed, and then 
the Commission shall wait 30 days with no objection to be taken before 
that time. They have to wait 30 days. Let us see how the proviso 
changes what you have said so far in the bill. 

Mr. Jennes. To put this in context, if I may, Mr. Chairman, we 
faced this problem initially. As soon as we started thinking of a pre- 
grant procedure, was it appropriate to require a hearing with respect 
toevery application filed before the Federal C ommunications Commis- 
sion, as is true, for example, with applications for certificates of public 
convenience and necessity filed with the Civil Aeronautics Board. 
We concluded that this should not be the case for two reasons. 

In the first place, even as to applications for new radio stations or 
new television stations, there may be instances where there are no 
material questions presented and there is no reason for a hearing unless 
such questions are presented. 

As to the proviso, the Commission has a tremendous volume of 
applications that are filed which are routine, unimportant applica- 
tions. A station is operating with a transmitter it has had for 15 
years. It wants to replace that transmitter with another transmitter. 
That isall. Yet this would be an application under section 309. Un- 
less we excluded it by the proviso that we have put in here, the Com- 
mission would have to not only give notice, but wait for 30 days before 
it could act on such an application. In other words, there are a great 
many perfectly technical, detailed, unimportant applications that are 
filed, where it seemed an unreasonable burden to require the person 
wanting the authority to wait. 
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The CuHairMan. I am in accord with what you say, but as I read 
over this proviso, and when I get through with it, 1 wonder whether 
there is anything left for the original provision. 

Mr. Jennes. Mr. Chairman, unless we goofed badly in drafting 
this, everything of any importance is left. 

The CHAIRMAN. Let us see if it is. 

Mr. Jennes. It is a matter of drafting technique. 

The CuHarrMAN. Let us see if it is. We have heard a lot about 
“drop-ins.” ‘ 

Mr. JeNNES. Yes, sir. 

The CuairMan. You are familiar with that. Would this not give 
the Commission, on the basis of ex parte representations and without 
the community knowing anything about it, authority to go and get 
anybody that might appeal to them under the circumstances? Would 
this permit the Commission to do that without any hearing? 

Mr. Jennes. You mean the Commission encourage particular indi- 
viduals to file applications for particular stations ? 

The CuarkMAN. Somebody might find out what a pretty good thing 
they could have here and let the Commission know about it, and say, 
“T want to get this all set and want to file it and bingo, I want it 
approved.” a 

Mr. Jennes. No, sir, it would not permit that. In such an instance 
there would have to be a notice of the application. 'The Commission 
would have to wait for 30 days after it had given notice that the appli- 
cation had been filed before it could act on it. 

The CHarRMAN. You except the transfers here. 

Mr. JENNES. No, sir; only very limited type of transfers. This is 
subparagraph (b). Asa matter of fact A(1) says no application pro- 
vided for in section 308, 310(b) or 325(b). Section 310(b) covers all 
transfers and station sales. The only transfers that have been 
excepted under proviso B are involuntary assignments or transfers or 
assignment thereunder which does not involve substantial change in 
ownership or control. If I could give the chairman an illustration of 
what is covered there, this is the case where a man owns a radio station. 
It could well be in a small community. He has operated it himself. 
He owns it. He does not own it through stock. He dies. As a mat- 
ter of law there is an involuntary transfer to his estate. Under the 
present law the Commission handles this by way of a pro forma ap- 
plication which is very short and handled quite summarily. 

We didn’t want to interfere with that type of situation. 

Another instance would be a situation where there are two partners 
who have been operating a radio station through a partnership. The 
two of them decide instead of having a two-man partnership to set 
up a corporation and have each one hold 50 percent of the stock. It 
is perfectly pro forma. ‘These are the two types of situations which 
would be excluded by that proviso. Involuntary transfers and pro 
forma transfers. Everything else is covered. 

The Cuarman. What does two mean? That gives a right to a 
party of interest. Is it supposed to protect him ? 

Mr. Jennes. We have tried to accommodate in the drafting of this, 
Mr. Chairman, interest in the applicant in an expeditious action on his 
application. The interest of the public in making sure that legitimate 
objections are heard, and the interest of any interested party who 
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has a legitimate objection to the grant of an application to raise that 
objection. We have not singled « out any one. We have tried to gp. 
commodate the interests of all three as best we could. 

The CHarrMan. Now let us turn to B on page 4. 

Mr. Jennes. There is no change of substance here, Mr. Chairmay, 
The changes in B are merely for purpose of language conformity, 
There is no change in existing law intended. 

The Cuarrman. What about C ? 

Mr. Jennes. The significant changes in C are two. The first one jg 
to eliminate the present mandatory requirement of the McFarland 
amendment to which the chairman referred earlier, under which the 
Commission is now required under the statute whenever it seems any 
defects in an application to send a letter to the applicant advising the 
applicant what the defects are before it can take any further action, 
The Commission has been distressed by this. The bar association had 
opposed originally an effort by the Commission to change this. The 
bar association withdrew its opposition and goes along with the 
Commission on this. 

The Cuatrman. In other words, the McFarland letter will not be 
required. 

Mr. Jennes. Precisely. That is one of the two changes. 

The Commission may where it finds it will expedite matters still 
issue such a letter, but it is not required to do so in every case as is 
now the situation. The Commission feels, and I think there is con- 
siderable merit in it, that this will do a lot to cut down the burden. 
The other changes in this are language changes to conform to the pre- 
grant procedure. There is no change of substance intended in C. 

The Cuarrman. Why do you call that a pregrant procedure? 

Mr. Jennes. It is called a pregrant procedure because what it pro- 
vides is that instead of having, as is now the situation, an application 
filed, the Commission decides the case, grants an application, and 
afterward there is a protest filed under 309(c) ; under this anybody 
with an objection to an application, any party in interest with an 
objection: to an application, would be required to come in before the 
Commission acts and let the Commission know his objections or for- 
ever hold his peace. He could come in under section 405 of the act 
after the grant only with the type of objection which ordinarily may 
be made after a decision has occurred. Newly discovered evidence 
and that sort of thing. What it does is to put the Commission in the 
same position which in my experience virtually every administrative 
agency is in and virtually every court is in, which is that it has 
objections before it acts, rather than after it acts. 

The ers What does D do? This is on page 6. 

Mr. Jennes. This was not in the bill as drafted by the bar associa- 
tion. The Ghatasiodion pointed out after it was originally introduced 
that there could be extraordinary circumstances which required emer- 
gency operations. If the Commission had to wait after an application 
was filed until it gave notice and 30 days had passed before granting 
the application, there could be a serious prejudice to the public interest. 
This seemed to the bar association to be a legitimate point. 

On the other hand, we were concerned about the use of so-called 
emergency grants which could ripen into permanent grants and re- 
main in existence permanently. The chairman will note that this is 
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limited to situations where (1) the grant is otherwise required by law, 
the Commission not being able to make new law, the Commission had 
to find that there are extraordinary circumstances requiring emer- 
gency operations in the public interest, a finding not too easy to make, 
and that delay in, the institution of the operations would seriously 
prejudice the public interest. Even there the committee will note the 
grant may only be made for two periods of 90 days. In other words, 
a total of a half a year. 

The CuarrMAn. Now, in E, does it except certain types of stations ? 

Mr. Jennes. In effect, although as a drafting matter the reverse, 
Mr. Chairman. We have this problem. The Commission’s author- 
izations are in three general categories. There is broadcast, there is 
common carrier and then there is a wide miscellany of licenses all the 
way from walkie-talkies to the sort of radios that you see for com- 
munications in taxicabs, ready-mix concrete trucks and so forth. A 
cood many of the latter type of applications are purely ministerial 
innature. The problems are very rarely raised. The principal prob- 
lems presented in my experience is that the operator wants it in con- 
nection with a business operation and no purpose is served by delays, 
by complications. The best thing to do is to have a procedure which 
will permit them to be granted as quickly and as expeditiously as 
possible. 

We therefore did not want to build this notice and 30-day delay 
requirement into the nonbroadcast, non-common-carrier services gen- 
rally. The folks who specialized in this field felt that there were cer- 
tain types of authorizations in the nonbroadeast, non-common-carrier 
field where the pregrant procedure should apply. We felt that 
basically the way to get at this was by specifying them and by giving 
the Commission authority to extend the classes to which it would 
apply. This was done very carefully. My understanding is that it 
applies generally to two types of radio operations. Where under the 
Commission’s rules an existing station is given some degree of protec- 
tion from interference caused by a new station. Secondly, stations 
operating in a situation where when a new station comes in—and this 
is true in the aeronautical area—a finding of need for the new service 
has to be made. ‘These, I think, are the two categories that are gen- 
erally covered by this. These are the only categories to which this 
procedure would apply. It is intentionally intended to be as limited 
as possible because the Commission acts on five or six thousand of 
these applications a year. It would be an impossible burden to go 
through this procedure. 

The Cuarrman. You heard Mr. Fisher’s testimony; did you not ? 

Mr. Jennes. Yes, sir. 

The CHarrman. Do you agree with him that the notice referred to 
is se needed ? 

Mr. Jennes. Mr. Chairman, I must confess that I had not thought 
about that problem before I came here today. I could not express a 
view on behalf of ABA on this. It has not considered the question. 
I don’t think that any personal view I have on it would be sufficiently 
thought through to be of use. 

The Cuarrman. Do you see any objection to it personally ? 

Mr. Jennes. One thing that troubles me a little bit and this oe- 
curred to me as I sat here listening to the exchange between the chair- 
man and Mr. Fisher, that is the problem of striking a proper balance 
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between an opportunity for people with legitimate interests to raise 
them, and on the other hand creating a situation where there was al. 
most an invitation for people to try to make trouble for other people, 
This is just an instinctive reaction to it. I have not tried to think this 
through. The latter could be an area of possible objection. 

The CHarr MAN. W ould this bill along with the other provisions of 
the act that it would complement permit the holding of hearings jy 
the locality where the facility was located ¢ 

Mr. Jennes. S. 1898? 

The Cuamman. Yes. 

Mr. Jennes. It would not. prevent it. I take it the Commission 
would have the power to do this if it chose to do it. There would be 
nothing in S, 1898 to prevent it. 

The Crarman. Do you recall the provisions of the act that gives 
the Commission the authority to hold a hearing in Belton, Ark., for 
example / 

Mr. Jennes. Mr. Chairman, while Mr. Baker is looking for that—~— 

The Cuairman. I expect he can find it fast. 

Mr. Baxer. Mr. Chairman, there is no provision in the act. as to 
where hearings will be held. But there is a provision in the Adminis- 
trative Procedures Act which requires an agency when it sets some- 
thing for hearing to take into account the convenience of the parties, 
The “C ommission has in many instances in the past had hearings out 
in the field when they found a reason. 

The Cuarman. Yes; I know that. We have had that informa- 
tion developed here. I was asking for the authority of it. 

Mr. Baxer. I will look the one up in the Administrative Pro- 
cedures Act. 

The Cuamman. Apparently 9924 percent of all hearings are held 
here in Washington. 

Mr. Baker. I think, Mr. Chairman, you will find if you request the 
opinion of the FCC on this that the reason for that has been appro- 
priations with respect to travel and other matters, and not just any 
matter of law. 

The Cuairman. I suppose that would be true, but I can cite youa 
good many complaints that say it is for the advantage of the Wash- 
ington lawyers who are expert in this field. 

Mr. Baker. If I m: ay be permitted to speak only from experience, 
when I was with the Commission in most every instance in whicha 
request for a hearing in the field was made, the first question that 
was considered was whether or not we had suflicient funds. Most 
every time a hearing in the field was denied, it was because of the 
problems of funds and not because of an objection of any Wash- 
ington lawyer. 

The CuarmrMan. I would venture to say with the experience in the 
Commission and with this act as it is and with the adoption of 5. 
1898 as proposed here, that there would still be very few hearings 
carried on in the local community where the interest is. That is my 
offhand opinion, or may I say prediction. 

Mr. Baker. That is true of both the Commission and a number 
of other agencies. 

The Cuamman. I am one of those who thinks it is proper. I don’t 
think we can require the Commission to hold a public hearing in every 
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community in the United States and be practical about it. I think 
the original grants, where there are keen competitive conditions 
existing, adversary in nature, and where a eee hearing is 
necessary, OF if there is a transfer where the facility is deeply in- 
volved with a couple of tycoons, so to speak, perhaps ‘neither having 
any interest in that community except to commercialize it all they 
an, I think they ought to go to local communities and hear that kind 
of situation, myself. : 

Mr. Baxer. Mr. Chairman, the language I referred to in the Ad- 
ministrative Procedures Act is found in section 5(a) and it reads as 
follows: 

In fixing the time and places for hearings, due regard shall be had for 
the convenience and necessity of the parties or their representatives. 


The CuarrMan. That ought to be amended, because I don’t think 
that this act was originally drafted and written just for the parties 
in interest, because all through it says for the public interest, conven- 
jence, and necessity. It seems to me that in addition to the parties 
of interest that provision of law should have also included the people 
who are going to be affected. 

Mr. Baker. Mr. Chairman, I believe it does cover the people who 
are going to be affected by this. For example, there is no question 
but what the chamber of commerce, the mayor of a city which is affected 
by a service, would be able to qualify as a party in interest. They 
have in innumerable instances. The »y would have a right to request 
the hearing in their city. Some of them have. Some hearings have 
been held there for that very reason. But the big thing is still an 
appropriation problem. 

The Cnairman. Yes; we hear that at every turn. I suppose that 
is just about the reason there are so many problems in these big 
Government agencies. They can’t get all ‘the appropriations they 
want. Sometime I would like to get the Appropriations Committees 
of Congress to try 1 year and give them all they ask for and say, 
“Now let us see you do it.” I venture to say at the end of the year 
there would not be any improvement in the ‘conditions. Every time 
we try to do something to improve something around here that is 
obv iously needed, we have the same old statement over and over 
again: “If we just had the appropriations.” With respect to the things 
we are trying to get at here, in my humble judgment, it. does not make 
a bit of difference whether there is an appropriation or not. That 
is, setting up standards and the Congress deciding what broad gen- 
eral polici les should be followed. It is not affecting appropriations. 
This bill here involves a very technical problem. I know it has been 
very carefully worked out. But you might be surprised when I tell 
you that I have a good m: iny questions to raise. 

Our staff has been giving a lot of attention to this bill and they have 

aised a good many questions. I wonder if you would be available 
for discussion with members of the staff when we get down to con- 
sidering the language and the technical aspects ¢ I would like to do 
that before we ever get. the committee together in consideration of it. in 
executive session. Are you available for that. purpose, gentlemen ? 

Mr. Baker. Mr. Chairman, I think both of us are available and very 
interested in assisting in this matter because we don’t want any more 
loopholes than are necessary. 
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The Cuamman. Then I suggest that you meet with the members of 
the staff at such times as it is ¢ convenient. I cannot give my personal 
attention to all of these matters. They will contact you and if you 
will sit down a half day sometime with them, I think there could 
be a lot of enlightenment on this that would be helpful all the way 
around, If you t will do th: it, I personally on behalf of the committeg 
will thank you for it. 

Mr. Baker. Yes, sir. Mr. Chairman, as I started out my state 
ment, I pointed out that we did not normally wish to comment on the 
substantive matters of these other bills. These bills were not studied 
by the committee on legislation thoroughly enough to ascertain 
whether there were some technical matters we felt should be called to 
the attention of the committee. If it would be possible we would Ap- 
preciate an opportunity, if we have some comments to make on the 
technical language—we are not questioning whether or not the ob- 
jective should or should not be taken—if we assume the objective of 
Congress is to do this, whether there is some language here which may 
create a problem. We would like an opportunity in the next 10 or 15 
days to submit a statement on the technical aspects. 

The CuarrmMan. In other words, you do not care to discuss the 
policy involved but the language involved. 

Mr. Baker. As an association we have not taken positions on this 
because we think it is not appropriate for the bar association. 

The Cuairman,. I think that is a reasonable request. You may do 
that. I hope you don’t wait too long, though. 

Mr. Baker. We have meetings with our legislative committee. We 
hope we would have any tec hnical comments cert: uinly within the next 
10 or 15 days. We will try to have them in at that time. I hope we 
will not be too late. 

The Cuatrman. That will be all right. 

Gentlemen, thank you very much. We appreciate your contribu- 
tion to this problem. 

Are there other witnesses who desire to be heard in connection with 
this proposal ? 

Hearing none, the record will be held open for a period of 5 days 
for anyone who may wish to file a statement regarding their position 
and attitude toward H.R. 11341 and other bills related thereto. 

This will close the hearings on this legislation. 

The committee is now adjourned. 

(The following material was later received for the record :) 


STATEMENT OF AMERICAN BROADCASTING Co. 


American Broadcasting Co. (ABC) herewith submits its comments on HR. 
11341 and related bills on which the subcommittee has invited industry views. 

With the aims and purposes of a number of legislative provisions contained 
in these bills, ABC is in complete agreement. With respect to certain other 
provisions, ABC questions the need or wisdom of rigid legislation of the char- 
acter proposed, and with respect to still other provisions it questions the 
adequacy or desirability of the particular language there used. In this latter 
situation ABC has not attempted to draft substitute proposals. However, 
ABC stands ready, in any way that its services may be thought helpful, to 
assist the subcommittee and its staff in drafting language to carry out such 
policies as the subcommittee concludes should be covered at this time by express 
legislation. 

The comments which follow treat the matters covered by the various bills 
on which views have been invited in the same order that they are considered 
in H.R. 11841. 
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I. ACTION UPON APPLICATIONS 


Section 1 of H.R. 11341 would require a public hearing in the area which is 
to be served by a broadcast station on every application for a broadcast-station 
license, or for a construction permit, or for a substantial modification of such 


license or permit. 


A. Mandatory hearings 

Since its enactment in 1954 the Communications Act has empowered the Com- 
mission to grant an application without hearing where it finds, upon examina- 
tion of the sworn material contained in such application, that a grant would 
serve public interest, convenience, and necessity (47 U.S.C. 309(a)). If the 
Commission is unable to make such a finding, the applicant and other known 
parties in interest must be so advised, and a hearing is required before such ap- 
plication can be either granted or denied (47 U.S.C. 309(b) ). 

When Congress amended the Communications Act in 1952, by according to 
existing licensees a number of additional safeguards, consideration was given 
to including therein a requirement (similar to sec. 1 of H.R. 11341) that no 
application for new or substantially changed facilities could be granted without 
a prior hearing. Apparently of the view that such a proposal went too far (by 
requiring hearings which would serve no real purpose and which would need- 
lessly delay the inauguration of new or improved services), Congress continued 
to permit the Commission to grant applications without hearing where the 
requisite public-interest finding could be made, but specified that any party in 
interest, by filing sworn objections thereto, could demand a hearing almost as of 
right on the public-interest matters thus raised (47 U.S.C. 309(c) ). 

Four years of experience with the “protest” provision which Congress thus 
added in 1952 showed that mandatory hearings on applications, even where for- 
mal sworn objections were interposed thereto, added greatly to the Commis- 
sion’s workload and delayed the inauguration of additional competitive broad- 
cast service urgently needed in numerous markets throughout the United States. 
(See H. Rept. 1051, 84th Cong.) As a result, Congress in 1956 relaxed still 
further the mandatory hearing requirements by permitting the Commission to 
reject after oral argument ‘as on demurrer” allegations which raised no sub- 
stantial public interest problem (47 U.S.C., sec. 309(¢) ). 

Four years of further experience with the provisions of section 309(c), as 
thus amended in 1956, have served to show that Commission manpower is still 
being wasted on numerous hearings which serve no useful public purpose and 
which merely delay the inauguration of urgently needed and highly desirable 
broadcast operations. (See 8. Rept. 690, 86th Cong. ) 

As a result the Federal Communications Bar Association and the American 
Bar Association, after intensively studying the problem, have recommended 
that the 1952 and 1956 requirement that hearings be ordered (where formal 
objections are interposed to nonhearing grants) be still further restricted—by 
requiring such objections to be made known to the Commission before an ap- 
plication is granted and by restoring to the Commission the right to reject in- 
substantial and unmeritorious objections to a given application—without wasting 
time and manpower on hearings which serve no public purpose. S. 1898, as 
passed by the Senate in August 1959, is the product of such studies. ABC 
supports 8. 1898 in its present form. 

Section 1 of H.R. 11341 takes a diametrically opposite approach. It would go 
beyond the somewhat limited hearing requirements of the 1952 and 1956 pro- 
visions, by making a hearing mandatory on every application for new or sub- 
stantially changed facilities and subsequent licenses. ABC questions the de- 
sirability, from the standpoint of the public interest, of depriving the Commis- 
sion of its present authority to grant applications without hearing where it finds 
that a grant will serve the public interest. 

Even under the present act and under S. 1898, a hearing is obligatory in 
numerous instances—in Ashbacker situations (where two or more applications 
are pending for the same facilities), in AOA situations (where a new grant would 
indirectly modify an existing station’s license), ete. The resulting hearing load, 
even in the more limited situations where hearings are unavoidable, is such 
that the Commission and its staff are hopelessly bogged down in proceedings 
Which take 2 to 3 years to resolve. If more of the Commission’s manpower is 
diverted to the handling of the additional hearings which section 1 of H.R. 
11341 would make mandatory, the resulting delays would become intolerable— 
unless Congress is prepared to increase substantially the Commission’s present 
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budget for hearing examiners and staff personnel. And assuming th; 
priations for that purpose were forthcoming, the Commission, which has to re- 
view exceptions to the examiners’ initial decisions and hear oral argument 
thereon, would itself become a formidable “bottleneck.” 

Applications for new and changed broadcast facilities (AM, FM. and TV) gp. 
nually run into four figures. Prior to 1952 approximately 90 percent Of those 
applications were disposed of without hearing. Since 1952 approximately 75 
percent have been acted upon without hearing. Even at present where hearings 
are required on only one application in four, the delays have reached the point 
that many persons who would otherwise seek a facility by the application route 
have concluded that the purchase of existing facilities or the “buying off of the 
opposition” makes more sense—thus giving rise to other problems with Which 
this subcommittee has expressed concern. 

For the foregoing reasons, ABC believes that a Statutory provision which 
would preclude new grants without hearing would place the Commission jp a 
Straitjacket and create evils of serious proportions. From a mere examination 
of the extensive material] which every applicant is required to submit under 
oath, it is readily apparent that many of those applications would clearly serye 
public interest. If false information has been furnished or if relevant publie 
interest considerations are overlooked, the act and the Commission's rules pre- 
scribe procedures by which such matters may be brought to the attention of 
the Agency. If the Commission arbitrarily ignores valid objections to a par- 
ticular application, reconsideration may be had under 47 U.S.C., see. 405. followed 
by court review under 47 U.S.C., see. 402. And if the Commission is misled into 
making a grant by any false information contained in the application, jt can 
refuse to grant a license or it can institute revocation proceedings in those jp. 
Stances where the station has already gone on the air ( 17 U.S.C., sees, 312 and 
319). Instead of requiring the Commission to spread itself too thin by holding 
hearings on every application filed, the public interest would be better served, 
we believe, by allowing the Commission to concentrate its attention on situa- 
tions where hearings are unavoidable and where substantial public interest 
problems are actually involved, 

In fact, probably the most valid criticism which can be currently leveled 
against the Commission is the inordinate time that that agency takes to resolve 
matters arising before it. Pressing allocation problems in AM and TV are being 
sidetracked while the Commission’s energies are diverted to matters on which 
hearings are already obligatory. Since justice delayed is justice denied, any 
ironclad statutory provision requiring the Commission to order hearings on 
additional routine matters would add still further obstacles to the Commission’s 
basic task of providing radio service to all the people of the United States (47 
U.S.C., sec. 151, 308(2). 307(b)). Instead of slowing down the processes by 
which new and additional service may be provided to the public, steps should be 
taken to speed up the granting of applications which are clearly in the publie 
interest. Accordingly, ABC believes that the Senate's approach in S. 1898 (of 
eliminating hearings on needless and pointless matters) is to be preferred over 
the policy embodied in section 1 of H.R. 11341 (of requiring a hearing on every 
application for a new or substantially changed facility). For that reason, ABC 
recommends that the provisions of S. 1898 he substituted for those contained in 
section 1 (a), (b), and (¢) of ILR. 11341. 

Even if the subcommittee were to conclude, with valuable franchises involved, 
that a mandatory hearing should be ordered in every case, dual hearings are 
clearly undesirable, As presently drafted, section 1 of H.R. 11341 would require 
a hearing when a person applies for a construction permit and again when he 
applies for a license to operate those facilities. If this is intentional, it contra- 
venes the basic philosophy of the 1934 Statute—that a person whose initial grant 
is not objected to within 30 days may proceed with costly construction with 
assurance that his permit will ripen as of course into a license —unless he has 
been guilty of deceiving the Commission (47 U.S.C... see. 819(c)). If a manda- 
tory hearing is held on the construction permit, there would certainly appear to 
be no reason in every case to hold another hearing on a Subsequent. license 
application covering such construction, 


iC appro. 


B. Hearings in the area served 


The further requirement of section 1 of H.R. 11341 that every hearing be held 
in the area served by the proposal rather than in Washington likewise deprives 
the Commission of needed discretion. The Commission under both the Com- 
munications Act (cf. 47 U.S.C., see. 409(f)) and under the Administrative Pro- 
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cedure Act (5 U.S.C., sec. 1004(a)) is presently empowered to hold hearings in 
the field. Recent requests by applicants and their Washington counsel to hold 
the nontechnical portions of a given hearing in the field have been turned down 
py the Commission because of budgetary limitations on travel by agency em- 
ployees. To require every hearing to be held in the locale involved would obvi- 
ously require a greatly augmented budget (for travel and per diems for 
examiners, for Commission counsel, engineers, and accountants). 

Furthermore, experience has shown that even where hearings are held in 
the field, certain matters can be more conveniently and properly heard in 
Washington (e.g., the introduction of technical engineering data on interference, 
coverage, Other available services, etc.). In a large portion of the AM cases 
where hearings are now required, the principal and not infrequently the sole 
jssue involved is engineering in character. To require the Commission to hold 
such hearings in the field would merely add to the taxpayers’ burdens and 
create more delays, with no attendant advantages. 

ABC recognizes that hearings in the field are desirable in some instances. 
Where appropriate showings are made on this score and the Commission’s 
travel funds have not been depleted, hearings can be held in the field under 
existing applicable statutes. In this connection, even where budget limitations 
preclude a hearing in the locale, it must be remembered that “local viewpoints” 
are neyertheless obtainable under procedures contained in the Commission’s exist- 
ing rules—by deposition proceedings held in the community which the station 
proposes to serve. In this way the needs of a given community for more or 
petter service can be made known, local clubs and organizations may register 
their views on relevant factual matters, ete. 

In short, ABC doubts whether the public interest would in reality be served 
if the Commission were placed in a position of requiring every hearing on a 
broadeast application to be held away from Washington. The Commission’s 
present discretionary authority to hold the hearing in Washington or in the 
field, on the basis of the matters in issue in a given case and with due regard 
for budgetary considerations, is to be preferred over any ironclad requirement 
that all hearings be held in the field. If this committee believes that more 
hearings should be conducted in the area served by the proposed station than 
the Commission has been ordering in recent years, there are ways of meking 
this desire known to that agency without depriving it of needed discretion in 
the matter. 

(. Publicity requirements 

Section 1 of H.R. 11541 would also require the fact that an application has 
been filed to be publicized in the local newspapers and over local radio stations. 
Under the so-called Aveo procedure followed by the Commission in transfer cases 
in the late 1940's and outlawed by Congress in 1952, the Commission had a 
similar advertising requirement. ABC questions the need or feasibility of such 
a requirement. 

Under existing procedures notice of all broadcast filings are presently carried 
in the Commission's public releases. The wire services report these filings to 
the areas concerned, and news stories of important filings (particularly tele- 
vision) thus receive local publicity. In the case of AM applications, many 
such applications are now being filed for small communities which do not 
have a local radio station and in a few instances no local newspaper. 

If the purpose of the publication requirement is to encourage competitive 
filings for the facility in question, the subcommittee’s attention is called to the 
fact that a requirement of publication in the community applied for would be 
inadequate, particularly where a high-powered operation is requested. In such 
situations, a grant to a city in New Mexico could well preclude the use which 
might otherwise be made of the same frequency in Idaho. Certainly the mere 
publication of the filing of an application in a local newspaper in New Mexico 
would not be notice to persons who might wish to use the frequency in Idaho. 
To require publication in every newspaper, not only in the area which a high- 
powered operation would serve but in every other area where a grant thereof 
would forestall its use (47 U.S.C. 307(b) ), is scarcely feasible from a cost angle— 
whether borne by the applicants or by the taxpayers. 
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Il, PAYOFFS AND SWAPOFF 


A. Payoffs and mergers 

The problem which secton 1 (d) and (e) of H.R. 11341 deals with is exceeg. 
ingly complex. There can be no question, where a “strike application” is filed for 
the purpose of exacting tribute from a bona fide applicant who does not wish to 
be held up 2 or 3 years by a long-drawn-out comparative hearing, that the guilty 
persons should not be permitted to profit from such shenaningans—whether the 
payoff be in cash or in the form of a minority interest in the other application, 
In fact, he should not even be reimbursed for out-of-pocket expenditures incurred 
in connection with his “strike” application. Conversely, there can be no question, 
where two bona fide applicants, desirous of bringing a prompt and needed service 
to the public, effect a merger so as to obviate the inevitable delays and uncer. 
tainties of a comparative hearing, that such persons should not be penalized 
The difficulty arises in ascertaining what the “motives” or “purposes” of the 
various applicants are in transactions of this character. 

Once a hearing has been ordered, the Commission’s present rules, where one 
applicant dismisses, where two or more applicants merge, or where a new joint 
application is substituted, require the parties to supply compete details on such 
transactions (rules 1.311(b) and 1.363). If not satisfied with the sworn data 
thus furnished, the Commission is fully empowered by the present act to request 
additional information (47 U.S.C. 308(b)), and if need be to order a hearing in 
order to ascertain the real facts (47 U.S.C. 309(b) ). 

The subcommittee’s attention is called to the fact that two competing public 
interest considerations are present in mergers, dropouts, payoffs, ete. On the 
one hand, the public interest dictates that a person who is aware of the delays 
and uncertainties inherent in the procedures which the Commission must follow 
in choosing between two conflicting applicants should not be permitted to file 
an application for the purpose of blackmailing another applicant into “buying 
him off,” either in cash or stock. On the other hand, and this has been particu- 
larly true in television since the freeze was lifted in 1952, the public interest is 
obviously served by providing, as expeditiously as possible, new stations in areas 
with little or no television service. To that end bona fide “dropouts” and 
“mergers” should be encouraged, because no way has been devised, in bitterly 
contested proceedings for valuable television channels, by which to go through 
the “due process” procedural requirements of the Communications Act and the 
APA, in a period much short of 2 years. In fact, of the 50 fullfledged televi- 
sion hearings held and decided since 1952, the average elapsed time between the 
filing of an application and a final decision by the Commission has exceeded 29 
months, and this figure does not include subsequent court review or subsequent 
remands. The foregoing figures disclose another significant matter. In 8 years 
of intensive effort the Commission has been able to decide only 50 cases where 
the result was contested every step of the way. Most of the remaining 400 
stations which have gone on the air since 1952, though in contested status at 
some point, were resolved by other techniques. 

For reasons of their own (and for the most part for reasons which were 
entirely proper) hundreds of applicants decided to compromise their differences 
rather than face the delays and uncertainties of protracted hearings. One can 
only shudder at the dearth of television service which would exist today, and 
the hopeless hearing situation which would still be confronting the Commission 
if those 400 grantees had had no alternative but to go through contested pro- 
ceedings to the bitter end and if such persons had been precluded by statute 
from working out an amicable settlement of their differences. 

The subcommittee should keep in mind that the Commission, in most com- 
parative television proceedings, has already found each of the applicants to be 
legally, technically, and financially qualified, and that the public interest would 
be served by a grant of any one of the competing applications. In other words, 
if there were enough frequencies to go around, each of the applications could 
be granted. In situations where the Commission has already concluded that a 
grant of any one of the conflicting applications would be in the public interest, 
the question of which applicant should receive the award becomes in large part 
a private contest between the parties. 

The courts have long encouraged private litigants to work out a compromise 
settlement of their differences. And as heretofore noted, the terms of any 
settlement worked out after hearings have been ordered on competing ap 
plications must be divulged to the Commission under existing rules—to a far 
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greater degree than they need be to the courts. If two competing applicants 
decide to join forces (with one dismissing his application and taking 50 pereent, 

or some other agreed percentage, in the other’s application), no such agreement 

is per se inimical to the public interest. Many wholly valid reasons exist why 

a person who originally sought 100 percent of a given facility should subse- 

uently settle for 50 percent or some other figure. He may have originally 

hoped that no one else would file, or that if another filing were made it would 

be by a less formidable opponent. He may have concluded that a partial interest 

was to be preferred over an all-or-none outcome after several years of hearings. 

He may have concluded, if he had the public interest truly at heart, that a 

prompt service now (as a partial owner) was to be preferred, both personally 

and public interestwise, to a service several years hence. Since such Settlements 

petween bona fide contestants are not illegal per se or violative of the public 
interest (absent some other circumstance), contestants for the privilege of 

providing a broadcast service to the public should not be prevented from at- 

tempting to work out an amicable adjustment which permits a prompt service 
to be brought to the public. ’ 

In its anxiety (entirely laudable) to get additional television stations on the 
air and thus provide more service to the public, the Commission may have 
approved some settlements which should have been studied further. But since 
not all settlements are bad or contrary to the public interest, an absolute stat- 
utory ban on the good along with the bad should not be resorted to, if some 
feasible means exists for separating the good from the bad. It is ABC's view 
that the problem can and should be handled in a different fashion than that 
proposed in section 1(d) and (e) of H.R. 11341. 

As heretofore pointed out, the Commission already possesses authority to re- 
ject settlements which are, in fact, inimical to the public interest. In 195S 
it instituted rulemaking proceedings with a view to determining which types 
of settlement should be encouraged and which should be forbidden (Docket No. 
12509). One need only read the comments filed in that proceeding to become 
convinced that not all compromise settlements should be interdicted. The prob- 
lem is one which for the most part turns on the facts and circumstances of 
each case. It is one on which the Commission should insist on full and com- 
plete disclosure under oath of the terms of the proposed settlement, and the 
reasons why it was entered into by the parties. Where those reasons do not 
“ring true” or otherwise contravene appropriate public interest considerations, 
a full hearing to ascertain the real facts can and should be ordered. 

In this connection ABC ventures the opinion that much of this committee's 
concern over payoffs and swapoffs would become academic if some means could 
be devised for the more expeditious resolution of comparative proceedings be- 
tween mutually exclusive applicants and if the Commission were more con- 
sistent in applying its various criteria for preferring one applicant over another. 
It is these delays and uncertainties which enable an unprincipled person to take 
advantage of the Commission’s procedures and exact a substantial sum as the 
price for dismissing an application which he never really intended to prosecute. 
The bona fide applicant could and would ignore such an opposing application 
if he could be sure that a comparative proceeding would be decided in weeks or 
months rather than years. And, he could and would similarly ignore an op- 
posing application of lesser merit if the Commission were more consistent in 
applying its comparative criteria—so that the outcome of a hearing could be 
predicted with greater certainty. But when the Commission’s grounds for pre- 
ferring one application over another cannot be forecast with any degree of 
certainty, counsel for such person is perforce compelled to recommend to his 
client that part of a loaf is better than none. It is these considerations which 
have given rise to the rash of compromises which apparently disturbs this sub- 
committee. 

Thus, ABC is of the view that the propriety of compromises between applicants 
for a given facility turns on the facts of each ease and that statutory provisions 
along the lines contemplated by section 1 (d) and (e) of H.R. 11341 are unde 
Sirable at this time. To the extent that categorical provisions are de- 
sirable, the Commission should be permitted to work them out in the proceeding 
now pending before that agency and on which a report and order has been 
promised shortly (Docket No. 12509). 

If, notwithstanding these observations, the subcommittee is of the view that 
express legislation should be enacted at this time, attention is called to the 
ane weaknesses in the language presently proposed in connection with 
payoffs : 
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1. Section 1(d) refers only to payoffs between “applicants.” This jg an 
improvement over the Commission’s present rule which does not cover pergops 
whose applications have not yet been designated for hearing. But it does not 
reach situations where a person threatens to file an application unless he gets 
“eut in” on an applécation already filed or unless he receives a cash payment fop 
not filing an opposing application. 

2. Section 1(d) is silent on mergers and options—which are sometimes legiti- 
mate and sometimes not. Not infrequently B agrees to dismiss his Application 
if C allows him to become a 50-percent stockholder in C’s application. There 
can be no question that this 50-percent option greatly exceeds the actual out-of. 
pocket expenditures incurred by B on an application filed only a week or two 
previously. However, such mergers between bona fide applicants are not neces. 
sarily contrary to the public interest. A consolidated group might under some 
circumstances be a better applicant than either group by itself. Accordingly, if 
a statute merely prohibited cash payments in excess of reasonable out-of-pocket 
expenditures, it could be circumvented in many instances by according syeh 
person a stock interest in the undismissed application. Excess payments can he 
‘amouflaged in other ways—by sale of land and other property on which it js 
next to impossible to place a precise cash value. 

3. Most compromises (mergers or reimbursements for out-of-pocket expendi- 
tures) have occurred after the cutoff date on additional filings has passed—with 
a view to getting a prompt grant and immediately getting on the air. This js 
why merger and like negotiations rarely take place until hearings have been 
ordered. If applicant B, after reimbursing C, knows that he would again he 
subject to an additional filing by ID (perhaps at the instigation of an existing 
station which desires to delay competition), there would be little point in work 
ing out merger or compromise settlements. If the subcommittee wants to outlaw 
all compromise settlements, a provision allowing additional filings would most 
certainly reduce, if not eliminate substantially, all such arrangements. But 
ABC emphatically questions whether the subcommittee is right in discouraging 
bona fide applicants from working out ways and means of bringing a more prompt 
broadcast service to the public. 

B. Swapoffs 

The absolute prohibition on swapoffs, as defined in paragraph 309(d) (2), re- 
lates to a type of transaction which ABC has rarely encountered. However, 
ABC can envisage some situations where an arrangement falling within that 
definition would not, in its view, be inimical to the public interest. By way of 
example, suppose B and C, each in good faith, filed television applications in 
1952 for Portland and, Seattle, in which markets each had an AM station. Let 
us further suppose that they were the only applicants for the channels in 
question. In designating their applications for hearing the Commission had 
already found each of them duly qualified. Looking at this situation, their 
attorneys advise their clients that neither is likely to get a television grant 
in both Portland and Seattle (under the “diversification” policy of the Com- 
mission). In such circumstances, why is the puble harmed if B says to ¢, “I 
will withdraw my application for Portland, if you withdraw yours for Seattle’— 
thus saving the Commission the expense and manpower diversion entailed in 
two lengthy hearings (which take 2 to 3 years to resolve), and enabling the 
people in Seattle and Portland to receive a television station some 3 years 
sooner? 

In short, since the propriety or impropriety of many so-called settlements (pay- 
offs and swapoffs) turns on their particular facts, the problem is not one which 
lends itself to satisfactory resolution by rigid statutory provisions, 


III, SUSPENSION OF STATION LICENSES 


Section 2 of H.R. 11341 would authorize the Commission to suspend broadcast 
licenses (after notice and hearing) for a period not in excess of 10 days on 
grounds similar to those for which licenses may be revoked. Somewhat com- 
parable proposals are contained in H.R. 10242 and H.R. 113938. 

On the premise that the revocation (‘death sentence”) penalty provided by 
the 1934 act was so severe that it was rarely invoked, Congress in 1952 con- 
ferred authority on the Commission to issue “cease and desist orders.” To date 
the Commission has rarely found it necessary to use this additional authority 
for the reason that most licensees (when their attention is called by the Com- 
mission to matters clearly in contravention of the basic statute and applicable 
regulations) have desisted from the practices thus objected to. 
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To require a station to go off the air for 10 days punishes the innocent along 
with the guilty by depriving the public and the sponsor of the program service 
otherwise available on that station. 

ABC doubts the need for conferring additional powers of this kind on the 
Commission. If a licensee has made false representations to the Commission, or 
willfully and flagrantly failed to abide by lawful requirements of the Commis- 
sion’s rules, the Commission is fully empowered to revoke his license or to deny 
his renewal. Where such penalty is deemed too drasti¢ for the offenses involved, 
the Commission can order him to “cease and desist” from what he is doing— 
affirmatively or negatively. The matter can also be turned over to the Depart- 
ment of Justice to enforce the fine and imprisonment penalties specified in the 
statute (47 U.S.C. 501, and 502). Further enforcement powers in the form of 
a penalty, i.e., suspension, which could not become effective until after notice, 
hearing, and decision, would not stop egregiously illegal operations at the time 
they were occurring. Fines or imprisonment imposed by the courts, as now 
permitted by the statute, would be equally effective, without simultaneously 
penalizing the public. 

In this connection it is worth noting that cease and desist orders, fines, penal- 
ties, etc. have to be directed to some specific conduct in contravention of the 
statutes and applicable rules. The added power to suspend a license would be 
an open invitation to the Commission to use this weapon as a club, where it dis- 
agreed with the overall quality of a particular station’s programing, but where 
it was unable to point to any specific violation of express rules or statutes. This 
is the entering wedge to censorship and “thought control” by the Federal Govern- 
ment. It is the first step toward Government absolutism. 


IV. CONDITIONAL RENEWALS 


Section 1 of H.R. 10242, as well as H.R. 11398, purports to authorize the Com- 
mission to grant conditional renewals of broadcast licenses for shorter periods 
than the maximum 3-year term allowed by 47 U.S.C. 307(d). 

The present statute authorizes the Commission to grant renewals for terms 
not longer than 3 years (47 U.S.C. 307(d)). It is thus clear that the Com- 
mission is not precluded by statute from specifying license periods of shorter 
duration than 3 years. In fact, at a very early date in AM, the Commission 
granted renewals for periods much shorter than 3 years (for 6 months, then 1 
year, and later 2 years). In the newly initiated FM and TV services, the 
Commission similarly granted renewals for 1 year. However, when these servy- 
ices (AM, FM, and TV) became well established and equipment became more 
reliable, the Commission lengthened by rule the renewal periods to the maxi- 
mum 3-year normal license term permitted by section 307(d). This was in 
line with the policy evinced by Congress in its 1952 amendments of not making 
a “Federal case” out of each renewal—a compromise with the suggestion that 
renewals should be granted in the broadcast field (as in other services) for a pe- 
riod up to 5 years. 

So that applicants might know what period to apply for and so that renewals 
could be staggered on a geographical basis, the Commission’s rules presently 
provide a “normal” license period of 3 years for AM, FM, and TV. Lest grants 
to individual applicants for shorter periods than the “‘normal” specified in its 
rules be deemed “arbitrary and discriminatory,” the Commission has a rule- 
making proceeding pending at present which would permit it to grant individual 
renewals for shorter periods. There can be little question, in view of 25 years 
of practice along that line, that the Commission already has power to grant 
renewals subject to appropriate conditions—so long as its action in a partic- 
ular case is not arbitrary and capricious. 

For these reasons ABC sees little or no need for further express legislation 
along the lines of section 1 of H.R. 10242 or H.R. 11398. In fact, such legisla- 
tion might be construed as an implied criticism of the Commission’s general 
practice of granting broadcast renewals for the maximum period presently al- 
lowed by section 307(d). It would be a repudiation of policies which Congress 
approved in 1952 when it modified section 307 in a number of particulars. It 
would be an implied rejection of legislation favored by the industry and by the 
Commission looking toward 5-year license periods—legislation which would fur- 
ther stabilize broadcast operations, eliminate vast amounts of paperwork, and 
eliminate in some degree recurring tendencies of the Commission to intrude into 
day-to-day programing decisions of a broadeaster. 
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If a station is given a shorter license (than granted to other broadcasters) 
for the purpose of compelling a licensee to put his operating equipment into A-] 
condition, or for other technical reasons, ABC has no objections to such a prac. 
tice or policy of the Commission. At present, that result is accomplished py 
placing the station on “temporary”—with a license of no prescribed duration 
That power is repeatedly used by the Commission at the present time—a power 
not dissimilar to that proposed of awarding a conditional license of a short fixed 
duration. But if shorter renewals are to be another “raised eyebrow” technique, 
where the Commission would place a station on “probation” so as to make known 
its displeasure with a particular station’s day-to-day programing, ABC is op. 
posed to any legislation which might have that effect. 


V. SPONSORSHIP IDENTIFICATION 


A. Sponsorship identification 

To what extent, if any, the present language of section 317 dealing with 
sponsorship announcements needs modification or clarification is in some degree 
dependent on what interpretation the Commission ultimately places on that gee. 
tion of the act in an inquiry proceeding presently pending before that agency 
and on which some decision can be expected shortly. F 

Until March 16, 1960, ABC believed that it understood the meaning, purpose, 
and scope of section 317—a section of the Communications Act based in large 
part on a corresponding provision in the 1912 statute dealing with second-class 
mailing privileges enjoyed by newspapers and periodicals. Since newspapers 
have for years received gratis copies of books from publishers, in the hope that 
some of these books might be reviewed (favorably or otherwise), and since the 
resulting book reviews were never labeled “advertisement” nor accompanied by 
statements that they were based on a free copy supplied by the publisher, ABC 
had assumed that records supplied to radio stations by producers and distribu- 
tors in the hope that some of them might be used on the air stood in no different 
position. 

However, on March 16, 1960, the Commission issued a document which, though 
purporting to be an authoritative interpretation of section 317, placed on that 
section of the statute a construction which ABC believes is (a) alien to its ori- 
ginal purpose, (0) violative of the very language of that section, and (c¢) con- 
trary to the interpretation which the Post Office Department has placed on the 
corresponding provisions of the newspaper statute. In fact, the Commission in 
its March 16, 1960, release placed an interpretation on section 317 which it re 
fused to place on that section of the act in 1944 (Docket No. 6672). 

Pursuant to requests by the industry that broadcasters be afforded an oppor- 
tunity to show, by briefs and otherwise, that the Commission’s March 16 docu- 
ment places an erroneous construction on section 317, the Commission has agreed 
to consider all briefs and arguments which are submitted by interested persons 
on or before May 2, 1960. ABC is presently preparing a brief designed to show 
that the March 16 document goes far beyond the express requirements of 
section 317. 

Succinctly. it is ABC’s view that the term “valuable consideration” is used 
in section 317 in its legal (contractual) sense. Absent a contract, nothing is 
“valuable consideration.” The material thus tendered may be a “gift,” and it 
may be “valuable.” But unless tendered on a quid pro quo basis—with a con- 
mitment or understanding that it will be used by the station on the air—the 
material thus furnished is not “valuable consideration” in the legal or con- 
tractual sense used in section 317. Material supplied gratis to a radio station 
with a mere hope that it may be used on the air, absent a commitment or con- 
tract by the station to utilize that material, is not “valuable consideration’— 
whatever be the intrinsic or extrinsic value of the materia] sunplied—merely 
because the station, though not committed on that score, subsequently elects to 
make some use of that material This interpretation. we believe, fits into the 
basic purpose of both the 1912 and the subsequent 1934 statute—of nof per- 
mitting newspapers and broadcasters to conceal from the public the fact that a 
particular story, program, or announcement is being carried in the newspaner 
or on the air pursuant to a contractual commitment for which remuneration 
has been paid or promised. 

If the Commission, after reviewing the briefs and comments which are to be 
filed by May 2. adheres to its March 16 exposition of the scope and meaning of 
section 317, ABC is in complete agreement that this provision of the act should 
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be amended so as to give the Commission authority to exempt from the “spon- 
sorship identification” requirements of section 317 certain material the announce- 
ment of which would serve no useful purpose and which would merely work a 
hardship on the broadcaster and the listening or viewing public (e.g., announce- 
ments that prints and recordings used on the station were supplied by the Red 
Cross, by the Community Chest, by the Veterans’ Administration, by Civil De- 
fense, by Government information offices, by record distributors, etc., ete.). 

We think, further, in line with other comments on this score, that props sup- 
plied to a station or to a program producer, even though supplied with an under- 
standing that the product thus furnished would receive exposure but with no 
expectation or commitment that it would be plugged, need not be identified under 
section 317. If we be wrong on this score, the Commission should be granted 
authority to exempt (from the sponsorship identification requirements of sec. 
317) props and/or services furnished by outside persons in connection with the 
production of radio and television programs—where such materials are given 
no undue prominence on the show. And, as heretofore noted, to the extent that 
the subcommittee concludes that some statute is needed to accomplish that end, 
ABC’s services are herewith tendered to the subcommittee and its staff. 


B. Commercial bribery 

Since section 317 as presently worded does not purport to cover commercial 
pribery—where an announcer, talent, or other participant on a show receives 
remuneration for playing a particular record, mentioning a given product, etc., 
etc, and since a broadcast licensee should not be responsible for payola of 
which he has no knowledge and could not reasonably be expected to have knowl- 
edge, ABC believes that a broad commercial bribery statute, to be enforced by 
the Department of Justice and the Federal Trade Commission, has merit. H.R. 
11397 deals with one facet of this problem, as does section 3 of H.R. 11341 
permitting a licensee to rely on guarantees furnished him by employees, agents, 
and sponsors, in a form to be prescribed and approved by the Commission 


VI. QUIZ PROGRAMS 


Section 4 of H.R. 11341 prohibits certain deceptive practices on quiz programs. 
H.R. 10241 relates to the same problem. ABC is in agreement that any recur- 
rence of practices disclosed by the subcommittee in its hearings on quiz pro- 
grams should be forbidden. Since, in reaching this evil, it will be necessary 
for the legislation to cover persons in addition to broadcast licensees, it is 
believed that any criminal provisions on this score should become a part of 
title 18 rather than a part of title 47. 

Since H.R. 10241 and section 4 of H.R. 11341 make certain conduct a crime, 
the language employed must be drafted with care so that the resulting legisla- 
tion will not be rendered unconstitutional for lack of definiteness or specificity. 
The phrase “with intent to deceive,” as used in connection with certain programs 
covered in H.R. 10241, seems too broad. Production techniques employed in 
numerous shows may be used with a view to producing innocent deception (e.g.. 
fantasies). Such theatrical techniques or devices, which have no detrimental 
effect on the public, should not be outlawed. H.R. 11341 is much more specifie— 
by defining with particularity the deceptive practices which would be made a 
crime. While its scope is thus less broad than H.R. 10241, other deceptive 
practices, if and when they arise, can and should be covered by rules and regu- 
lations adopted by the Commission under its broad regulatory powers. 


NATIONAL BROADCASTING Co., INC., 
New York, N.Y., April 18, 1960. 
Hon. OrEN Harris, 
Chairman, Subcommittee on Communications and Power. Interstate and Foreian 
Commerce Committee, House of Representatives, Washington, D.C. 


DEAR CHAIRMAN Harris: The purpose of this letter is to present the views of 
the National Broadcasting Co., Inc. (NBC), on the following bills now pending 
before vonr subcommittee : H.R. 11341, H.R. 10241, H.R. 10242. H.R. 11397, H.R. 
11398, H.R. 7017, and S. 1898. We will discuss the bills by subject matter rather 
than discuss each bill separately. 





148 COMMUNICATIONS ACT AMENDMENTS 


QUIZ RIGGING AND OTHER DECEPTIVE PRACTICES 


Two of the proposed bills deal with the subject of quiz rigging and other 
deceptive program practices. H.R. 11341 proposes the addition of a new section 
508 to the Communications Act of 1984 which would make it unlawful for any 
person with intent to decive the listening or viewing public to participate in thp 
rigging of a contest program or knowingly to broadcast such a rigged program 
H.R. 10241 would add a new section 330 to the act which would make jt un. 
lawful for any person to use a radio station for the broadcasting of any program 
with intent to deceive the listening or viewing public. Both are criming) 
statutes, providing fines and imprisonment as penalties. 

We believe the proposal in H.R. 11341 is preferable and urge that it be ep. 
acted into law. New section 508 is specifically aimed at the target of dishonest 
contest programs and applies directly to all persons who knowingly participate 
in the production or broadcast of such programs with intent to deceive the 
public. This explicit prohibition against contest rigging seems to us better than 
the more general approach of H.R. 10241. 

NBC’s position on quiz program dishonesty was presented to the Legislative 
Oversight Subcommittee on November 5, 1959, by its president, Mr. Robert §. 
Kintner. Mr. Kintner stated that the past incidents of quiz show rigging were 
completely reprehensible and announced NBC’s intention to safeguard the integ. 
rity of its program service by all possible measures. Although he pointed out 
that broadcasters, alerted by the quiz show disclosures, were now in a better 
position to guard against such frauds in the future, he advocated, as an effective 
added force, legislation which would make rigging of broadcast contests a erini- 
nal offense. New section 508, as proposed in H.R. 11341, achieves this result 
and we recommend its adoption. 


“PAYOLA” AND SPONSOR IDENTIFICATION 


H.R. 11341 and H.R. 11397 deal with the subjects of payola and sponsor iden- 
tification. H.R. 11341 would require the person in control of the broadcasting 
of a station to make an announcement that a payment was made to anyone for 
the broadcast of any matter, if that is the case, except where lack of knowledge 
of such payment was not due to failure to use reasonable diligence in seeking 
the information. The bill would also require the person making such payments 
to advise the person in control and permits the person in control to rely in good 
faith on a guarantee furnished to him by the person who has made such payment, 
There is specific provision that the term “payment” shall include property as 
well as money, services, or other valuable consideration as presently provided 
in section 317. 

H.R. 11397 would make it unlawful for licensees and others to accept, or for 
any person to pay, services, money, or other valuable consideration as an induce 
ment to the performance or selection of a musical work. 

NBC is in full accord with the purposes and objectives of these bills. The 
need for corrective legislation in this area has been clearly established by the 
hearings held by the Subcommittee on Legislative Oversight. This testimony 
has revealed the existence of practices, inimical to the public interest, for which 
existing Federal law provides no adequate penalty. NBC believes, just as it does 
on the problem of quiz rigging, that this statutory vacuum should be filled. 

We prefer the approach of H.R. 11341, which deals broadly with payola, rather 
than that of H.R. 11397, which covers only payola in the porformance of music 
compositions. Certainly there. is a need for legislation in this narrow field but 
we believe that a statute of broader reach, such as H.R. 11341, is required. In 
addition, the basic idea of H.R. 11341—mandatory reports from persons in- 
volved in making payments for broadcast exposure—suggests a possible solution 
for the vexing problem of extending the scope of present section 317 to persons 
other than broadcast licensees. 

Our difficulties with H.R. 11341 stem partly from its proposed language but 
more substantially from the difficulty of preparing a statute which will outlaw 
what is wrongful without also barring legitimate procedures in complex pro- 
gram production processes of broadcasting. Another difficulty lies in the fact 
that the bill is addressed to what seems to be two different purposes and legal 
concepts, although they overlap in some areas—the identification of sponsor- 
ship, and the paying and receiving of consideration to influence broadcast con- 
tent under circumstances similar to commercial bribery. 
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The witnesses who appeared before the subcommittee have already raised 
questions with regard to the details of draftsmanship of H.R. 11341. For our 
part, we have undertaken an effort to draft new legislation language, under a 
somewhat different approach, to meet what we conceived to be the objectives 
of H.R. 11341 on this subject. In doing so, we arrived at the view that for 
urposes of clarity, two separate statutes were needed. One is a new version 
of section 317 itself, to deal with sponsor identification, and it is attached as 
appendix 1. The other is a modified form of a commercial bribery statute which 
relates to broadcasting, and this proposed statute is set forth in appendix 2. 

We make no claim that either of the approach of these bills or their language 
is perfect, but we suggest that the subcommittee include them in the scope of 
its examination. Realizing the problem of draftsmanship, NBC will be glad to 
cooperate with the subcommittee staff in considering the many details of indus- 
try practices which may affect the wording of appropriate legislation. 

The reasoning which led us to propose two separate statutes is simply that 
there are two separate problems to be dealt with. One is to provide adequate 
safeguards so that advertising matter included in broadcasts is identified as 
such—the purpose of present section 317. The other is to outlaw undercover 
payments to diskjockeys and other employees in the broadcasting business who, 
without the knowledge of their employers, accept money for including program 
material in broadcasts. This problem is essentially one of commercial bribery. 

In our opinion the proper approach to the second problem is to make it a 
crime to receive or make such payments, thereby placing the burden of the of- 
fense where it belongs—upon the perpetrators of the commercial bribery scheme. 
This is the same approach as H.R. 11341 uses with respect to quiz rigging: it 
makes it unlawful for anyone to engage in the practice. 

In the normal commercial bribery statute; e.g., section 439 of the New York 
penal law, the offense is the making of payments to an employee to influence his 
conduct in the employer’s business without the knowledge and the consent of the 
employer. The disclosure of the payment to the employer and his consent to it 
avoids the crime. Translating this same principle into a commercial bribery 
statute for the broadcast industry immediately raises a complicating factor. 
For, if the broadcast employee who has received payments in return for broad- 
cast exposure exculpates himself from a commercial bribery statute by inform- 
ing his employer, and if the employer ratifies the payments, then the broadcaster 
may be required to make a sponsor identification announcement under section 
317. It is this interrelation of the two separate problems of commercial bribery 
and sponsor identification that makes it so difficult to deal with both problems 
in a single statute. 

We have followed the approach of H.R. 11341 in resolving this complication. 
The responsibility of the broadcaster is to make an appropriate announcement of 
sponsor identification when he has received the payment, or when he has been 
informed by others engaged in the production or broadcasting of programs, that 
they have received payments. This responsibility is spelled out in subparagraph 
(e) of the proposed new version of section 317, which is set forth in appendix 1. 
The responsibility of all those other than the broadcaster—such as the employee, 
independent contractor, program supplier—is to make full disclosure to the em- 
ployer or person to whom the program is supplied. Anyone who receives such 
information must pass it on to the next person in the chain of program distribu- 
tion so that the disclosure of payment eventually reaches the broadcaster. He is 
then in a position to make an appropriate announcement under section 317 if one 
is required. 

Let us review briefly the provisions of the proposed commercial bribery statute. 
Subparagraph (a) requires any employee of a broadcaster to report to the sta- 
tion any payments he may receive in consideration for the selection of a program 
or any element of a program broadcast over the station on pain of being guilty of 
a misdemeanor. To give an example, a discjockey who is paid $100 by a record 
distributor to play a particular record on a program will be guilty of a mis- 
demeanor if he does not report this payment to the station. 

Subparagraph (b) is a comparable requirement for persons engaged in the 
production of broadcast programs whether employed by broadcast stations, inde- 
pendent packagers, or others. The phrase “designed primarily for broadcasting” 
is meant to exclude the production of feature films for exhibition in motion- 
picture theaters, although the films may one day turn up on television. Another 
example may help illustrate the effect of this subparagraph. Suppose an em- 
ployee of an independent program packager receives $5,000 from a corporation 
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in return for arranging the appearance of a representative of that corporation 
on a program which the packager is producing for network broadcast. The Cor. 
poration makes the payment because it will be identified on the program in g dis. 
cussion of the background of the representative. If the employee fails to report 
this payment to the packager (his “employer”) or to the network or sponsor of 
the program, as the case may be (the “person for whom such program is being 
produced”), he will be subject to prosecution. 

Subparagraph (c) requires all program suppliers to pass on to their customers 
any information which they have received as to payments made to anyone jy 
connection with the production of the program being supplied. Continuing our 
last example, suppose the packager’s employee reports the $5,000 payment to 
his employer, the packager, but not to anyone else. If the packager does not 
pass this information on to the “person to whom such program is being sup- 
plied,” he will be guilty of a misdemeanor. The person to whom the program js 
being supplied will be a sponsor, network, or some other intermediate supplier 
of programs. In all of these cases, the statute will continue to apply so that 
each person through whom the program flows will be required to pass on the 
information or be in violation of the statute. Eventually the information gets 
to the broadcaster, who will then be required by section 317 to make an ap. 
nouncement as to the payment. As a practical matter, networks in possession 
of information requiring announcements under section 317 will include such an 
announcement in the network program instead of informing affiliates of the facts 
by a nonbroadcast means of communication. This will meet the terms of the 
statute since the disclosure to the affiliates is made by means of the announce. 
ment included in the network program. 

Subparagraph (d) is aimed at the person who pays the consideration which 
would constitute a violation of subparagraphs (a), (b), or (c). Here again 
the obligation is to report the payment to the appropriate person—the employer 
of the payee, the producer of the program, the person to whom the program js 
being supplied, or the broadcaster. In the example given above, if the record 
distributor failed to disclose to the employer of the diskjockey, or to the station 
broadcasting the program the payment to the diskjockey, the record distributor 
would be subject to prosecution. As the statute is drafted, this would be go 
even if the diskjockey had made full disclosure. Similarly, the corporation 
making the $5,000 payment in the second example, would be guilty of a misde 
meanor if it did not disclose the payment. 

Subparagraph (e) can be better understood after reading the proposed new 
version of section 317. It eliminates the need for anyone to make disclosure 
of payments or acceptance of payments under circumstances which would not 
require an announcement of sponsor identification under section 317 had the 
recipient: of.the payment been a broadcast station. 

Now, let us turn to the companion piece to the proposed commercial bribery 
statute, the revised version of section 317. Were there no differenecs of opinion 
as to the meaning of present section 317—and we shall subsequently discuss the 
differences of interpretation of the basic purpose of the present statute—the 
only addition to the statute that would be needed is the provision set forth in 
subparagraph (e) which reads as follows: 

“(e) In any case where there has been reported to a radio station, as required 
by section — of title 18, that any other person connected with the broadeast- 
ing or production of a program has received payment of anything of material 
value in consideration for the selection of such program, or for the selection of 
any program element to be included in such program, under circumstances which 
would have required an announcement under this section had such payment been 
received by such radio station, then an appropriate announcement shall be made 
by such radio station at the time of the broadcast of such program identifying 
the person on whose behalf of the payment was made or such program element 
was furnished.” 

Under the added language, a new obligation is placed upon the broadcaster to 
make announcements of sponsor identification not only in those cases where the 
payments are received by the station, but where the station has received informa- 
tion that payments were received by others under circumstances which would 
have reauired an announcement had the station heen the recinient. 

To understand how this would work let us return to the two examonles dis 
cussed above in connection with the commercial bribery statute. Sunpose a disk- 
jockey receives $100 from a record distributor for playing a particular record on 
his program. He reports this payment to the radio station in advance of broad- 
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If the station broadcasts the program with this knowledge, it will be re- 
quired to make an appropriate announcement of sponsor identification. ; In 
the second example, an employee of an independent program packager receives 

000 from a corporation in return for arranging an appearance of a repre- 
sentative of that corporation on a program. In order to avoid prosecution under 
the commercial bribery statute, the employee reports this to the packager. The 
packager in turn must report it to the broadcaster or likewise be in violation of 
the commercial bribery statute. The broadcaster, if he decides to use the pro- 

am under the circumstances, will have to make an appropriate announcement 
identifying the corporation as the source of the payment. ’ 

As we said above, if there were no controversy about the proper interpreta- 
tion of present section 317, this addition to the present statute plus the adoption 
of a commercial bribery statute along the lines of that suggested in appendix 2 
would solve the problem. However, a sharp difference of opinion has developed 
as to the basic purpose of present section 317 and as to its proper interpretation, 
and one of the important purposes of the subcommittee’s review of the matter is 
clarification of this question. 

The Commission’s initial views are set forth in Public Notice 85460, issued 
March 16, 1960. Because of widespread interest in the subject and the oppos- 
ing view held by many in the industry that the notice reflects an incorrect in- 
terpretation of section 317, the Commission has now announced that it will re- 
ceive memoranda of law and comments on the subject on May 2, 1960. Although 
we hope to persuade the Commission that the position which it takes in its public 
notice is not required by a proper interpretation of section 317, there is the possi- 
pility that its members may feel obligated because of the present wording of the 
statute to,continue the very restrictive interpretation contained in the notice. 

The position taken in the notice is that the receipt by a broadcaster of program 
material without cost, even where there is no obligation on the part of the 
proadeaster to make use of such material, confers upon the broadcaster some- 
thing of value and requires him to identify the source of the material if he 
uses it in a program. The notice takes this position specifically with respect to 
free phonograph records, but the principle extends much further to program 
material of all types and descriptions and to a large number of production prac- 
tices heretofore believed to be proper and widely followed by many producers. 

Broadcasters constantly receive a flood of unsolicited material in the hope that 
it may be deemed program worthy and included at some time in a program broad- 
east over the station. These include press releases, film clips. information from 
Government agencies, and a wide variety of similar material which the broad- 
caster in his own good judgment decides either to use or not to use. 

Broadcasters also obtain without cost many items which are useful as props 
or background in entertainment programs. In many cases: the supplier of the 
item does not insist that any credit be given in the program as to the source of 
the item. Thus, a furniture store may lend furniture, or an automobile dealer 
may lend a car, for use in a dramatic program. In this instance the very purpose 
of the furnishing of the prop is that it will be used and displayed on a program, 
but there is no advertising message broadcast in connection with the use and 
nothing of value is paid to the broadcaster other than the supplying of the item 
itself. 

It is the general belief of the broadcasting industry that section 317 does not 
require any announcement as to the source of such program material. Indeed, 
both the legislative history of section 317 and the administrative history of 
the regulations adopted by the Commission interpreting section 317 were con- 
sistent with this view. 

Section 317 was based upon a District of Columbia statute requiring news- 
papers to use the word “advertisement” in connection with editorial matter 
published as a result of payment of a valuable consideration and “aimed at 
disguised advertising.” * That statute (vol. 37, Stat. L. 553-4) reads as follows: 

“All editorial or other reading matter published in any such newspaper, 
magazine or periodical for the publication of which money or other valuable 
consideration is paid, accepted or promised shall be plainly marked ‘advertise- 
ment’. Any editor or publisher printing editorial or other reading matter for 
which compensation is paid, or promised without so marking the same. shall 
* * * upon conviction in any court having jurisdiction be fined not less than 
$50 nor more than $500.” 


east. 





167 Congressional Record 5488 (House, Mar. 12, 1926). 
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We do not believe that any court would hold a newsparer in violation of this 
statute if it published an excerpt from, or all of, one of the many press releases 
or publicity handouts regularly circulated to all publications in the hope that 
one or more of them will publish information of benefit to the supplier: 9, 
of published reviews of books donated to the newspaper. On the other hand, 
if the publisher were paid $1,000 to print the same press release as a news 
story, or to write a favorable book review, there would be a clear violation of 
the act. 

We believe the same principle applies to the distribution of free progray 
material to broadcast stations. For example, in the case of free phonograph 
records added to a station library, certainly there is a hope, or even an expecta. 
tion, that some of the records will be broadcast and that this will confer 
benefit upon the supplier. But, lacking an agreement by the broadcaster to 
guarantee exposure, we see no violation of section 317, just as there would he 
no violation of the newspaper statute because a newspaper reviewed a book 
which had been furnished by the book publisher. However, just as with the 
press release example, if the record supplier paid the station $1,000 for a promise 
to broadcast his records, there would be a violation of section 317 unless an 
appropriate announcement were made. 

The manner in which the Commission’s present rules on sponsorship identifica. 
tion were adopted leads to the same conclusion. The text of the present AM 
rule* was adopted on December 12, 1944, after a rulemaking proceeding jy 
docket No. 6672. The rule as originally proposed in September 1944, included 
the following paragraph (b) which would have applied to all programs: 

“(b) Valuable consideration for the broadcasting of any program, as used 
in this section, includes the furnishing, either directly or indirectly, of records, 
transcriptions, talent, script material, performing rights, or any other material 
or services of any kind for use in connection with such programs.” 

The rule in its final form, adopted after receiving comments and after a cop. 
ference of industry and FCC counsel, eliminated this paragraph. Instead, the 
equating of “valuable consideration” with the supplying of program elements, 
was confined to programs of a political or controversial nature. It seems clear 
that the Commission agreed at the time of its adoption of the present rule that, 
with respect to entertainment programs, something more than the mere supply- 
ing of program elements was required before section 317 came into play. 

We feel that the practical approach of the Commission’s present rules serves 
the public interest far better than the approach of its recent public notice. If 
the more restrictive view prevails, a great number of additional credits and an- 
nouncements will have to be included in broadcast programs. This will result 
only in additiunal annoyance to the listening and viewing public without pro- 
viding any corresponding benefit. 

In view of all of the foregoing considerations, and to carry out what we be- 
lieve the intent of section 317 should be as applied to present circumstances, we 
have suggested an expanded version of section 317 which follows the approach 
and language of the present Commission rules. We will comment briefly on 
each subparagraph of the new section, the full text of which is set forth in ap- 
pendix 1. For convenience we will repeat the text of the paragraph under 
discussion. 

“(a) As used in this section “program” means a program in its entirety 
or a commercial announcement. “Program element” means any individual pro- 
gram component such as films, phonograph records, transcriptions, tapes, serv- 
ices of talent, music, scripts, scenery, prizes, props, transportation, accommoda- 
tions, transmission facilities, and any other material or service of any kind 
for use in connection with a program.” 

Subparagraph (a) distinguishes between “program” and “program element.” 
All commercial announcements, whether brief station breaks or commercial an- 
nouncements included in programs, are included in the definition of ‘‘program”. 
This distinction between “program” and “program element” is necessary be- 
cause of provisions of subparagraph (d) which permits the use of free “pro- 
gram elements” under certain conditions without any announcement of the 
source of such elements. We do not believe that this principle should be ex- 
tended to programs which are supplied in their entirety or to any commercial 
announcements, which are therefore defined as “programs.” 





2 Sec. 3.119. 
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“(h) Except as hereinafter provided, any program or program element broad- 
cast by a radio station in consideration for the payment to such station of any- 
thing of material value shall when broadcast be accompanied by an appropriate 
announcement identifying the person on whose behalf such payment was made 
or such program or program element was furnished.” 

This is a revision of what now constitutes section 317. The new language 
makes clear what we believe has always been the purpose of section 317. When- 
ever a program is broadcast “* * * in consideration for the payment * * * of 
anything of material value * * *” an announcement is required. The payment 
must be the contractual consideration for the broadcast. The phrase “material 
yalue” is an attempt to meet the suggestion of Chairman Ford that the Com- 
mission be given some latitude in exempting de minimis situations from the 
scope of the section. 

“(e) In the case of any political program or any program involving the discus- 
sion of public controversial issues for which any program element has been fur- 
nished either directly or indirectly to a radio station as an inducement to the 
broadcast of such program, an appropriate announcement shall be made that 
such program element has been furnished to the station in connection with the 
broadcasting of such program and identifying the person on whose behalf such 
program element was furnished.” 

This writes into section 317 what is now provided in the Commission's rules 
with respect to political programs and programs involving public controversial 
issues. Any program element furnished for such a program by a person other 
than the broadcaster must be identified as so furnished. 

“(d) In the case of programs other than those specified in subparagraph (¢c) 
hereof, program elements furnished to a radio station without cost to the sta- 
tion may be included in a program broadcast over such station without making 
any announcement as to the source of such program element unless (i) the sta- 
tion is paid anything of material value, other than the program element fur- 
nished, in consideration for the broadcast of such program element: or (ii) in 
addition to the use of such program element, a sales message is presented for 
the person on Whose behalf such program element was furnished.” 

This creates an exception to the identification otherwise required by subpara- 
graph (b) for all programs other than those specified in subparagraph (c). 
Under this exception a broadcaster may use program elements which he receives 
free of charge, Without making any announcement as to the source of the element, 
except in two situations. First, if the broadcaster is paid something of value 
for using the program element in addition to being provided with the program 
material free, then an announcement is required. For example, if a film clip 
is supplied free of charge, but $100 is paid the broadcaster for its use, an an- 
nouncement would be needed. The second situation is a more difficult one to 
define. It arises when the broadcaster, in addition to making use of the program 
element supplied free of charge, presents what is a sales “pitch” for the product 
over and beyond its use as a program element. In this situation, we think an 
announcement should be made. We recognize that this latter provision will not 
be an easy one to administer but suggest that the Commission issue detailed 
rules to define its application more precisely. 

Subparagraph (e) provides the interrelation with the commercial bribery 
statute on payments received by others than the broadcaster and has already 
been discussed above. 

“(f) The Commission shall prescribe appropriate rules and regulations to 
carry out the provisions of this section.” 

The Commission’s present rules have been very helpful in defining the methods 
of compliance with section 317. For example, the provisions regarding spon- 
sorship identification through use of product and brand names, as authorized 
by subsection (e) of section 3.119 and section 3.654, meet the purpose of this 
statute in an eminently practical way. It would be our hope that the Commis- 
sion would issue detailed regulations under any new section providing addi- 
tional guidance to all broadcasters. 


SANCTIONS SHORT OF REVOCATION 


Three of the bills deal with the subject of granting the Commission authority 
to impose sanctions upon broadcast licensees less than that of license revocation. 
H.R. 11341 would authorize the Commission to suspend a station license for a 
period of not more than 10 days; H.R. 10242 would grant the Commission au- 
thority to suspend broadcast licenses for a term not to exceed 30 days. H.R. 10242 








154 


COMMUNICATIONS ACT AMENDMENTS 


would also authorize the Commission to grant conditional renewals of broadcast 
licenses for a term. not to exceed 1 year upon such conditions as the Comnjs. 
sion in its discretion deemed appropriate. H.R. 11398 contains comparable provi- 
sions on conditional licenses. 

NBC is in full accord with the basic purpose of all three of these bills. The 
penalty of license revocation—the death sentence—is so harsh that the Commis. 
sion has understandably been loath to impose it. Although the authority to issue 
cease-and-desist orders has been added to the act, there is still a need for the 
Commission to have the ability to impose lesser penalties for infractions of 
the act or of the Commission’s rules which would not warrant license revocation 

Despite our agreement with the goal of these proposals, we believe that tem. 
porary suspension of a license is not an appropriate penalty and we therefore 
oppose the provisions of H.R. 11341 and H.R. 10242 which would permit gue, 
suspensions. In our opinion, suspension of a license would penalize the public 
more than the broadcaster who committed the violations deserving of punisp. 
ment. Suspension would, of course, deprive the broadcaster of his profits during 
the period of suspension, but it would at the same time deprive the public of 
service from the station during that same period. 

We believe that a more appropriate penalty would be one the incidence of 
which would fall entirely upon the offending broadcaster. We therefore respect. 
fully suggest that the Commission be authorized to impose fines upon the offend- 
ing broadcaster. A system of fines for nonbroadcast violations has already been 
approved by the Senate in S. 1737, now before the House as H.R. 6574, We 
urge that a comparable bill be passed giving the Commission the power to 
assess fines on broadcast licensees as well. 

In connection with the proposal in section 2 of H.R. 11341 to add a subpara- 
graph (6) to subparagraph (a) empowering the Commission to revoke an author- 
ization for violation of section 1304, 1343, or 1464 of title 18 of the United States 
Code,’ NBC suggests that the words “willful or repeated” should be inserted be- 
fore the word “violation,” thereby conforming with subparagraphs (3) and (4) 
of subparagraph (a). As with the provisions of the Communications Act, viola- 
tion of which is covered in subparagraph (4), it is possible for a broadcaster to 
violate these sections of the Criminal Code—which prior to recent codification 
were included in the Communications Act—without the degree of culpability 
which would justify the Commission in revoking his authorization. 

In addition to granting the Commission authority to impose fines, we have no 
objection to the proposals for conditional renewals contained in H.R. 10242 and 
H.R. 11398. Although we believe that the Commission now has adequate author- 
ity to issue broadcast licenses for periods shorter than 3 years, we see no harm 
in granting the authority expressly as provided in these two bills. As with fines, 
this penalty would also affect only the offending broadcaster. 


“PAYOFFS” AND “SWAPOFFS” 


H.R. 11341 proposes the addition to section 309 of two new subsections dealing 
with “payoffs” and “swapoffs” between applicants. We believe that the Con- 
mission has full authority under the present act to deal with both of these situa- 
tions. On the other hand, we see no harm in adding these provisions to section 
309 with one major reservation as to proposed subsection (d) (2). 

A “payoff” is really a settlement of a contested proceeding. If the competing 
parties are able to compose their differences, and if the payments to the unsuc- 
cessful applicant do not exceed his legitimate expenses in connection with the 
contest (as required by subsec. (d) (1)), then it seems to us the public interest 
is served by the “payoff” because the new broadcast service will reach the public 
much more expeditiously than it otherwise would have. Subsection (d) (2), how- 
ever, would throw open the whole proceeding to new applicants after the settle- 
ment had been agreed upon. We feel that this would discourage and frustrate 
legitimate settlement arrangements, and suggest that this provision be elim- 
inated in any final bill on the subject. 


HEARING PROCEDURES—-AMENDMENTS TO SECTION 309 


H.R. 11341 proposes to amend section 309 of the act to require the Commission 
to hold a public hearing in the area proposed to be served by a new broadcast 
station on each application for a station license, construction permit, or major 





8 Dealing respectively with broadcast lotteries, broadcasting fraudulent information, and 
broadcasting obscene material. 
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modification thereof. Notice of the hearing would be given by the Commission 
jn newspapers-and over existing broadeasting stations in the-area and the appli- 
cant would be required to establish affirmatively at the hearing that the public 
interest would be served by a grant of the application. This compulsory hear- 
jing procedure would not apply to renewals. 

Under present Commission practice, hearings are already mandatory when- 
ever there are competing qualified applicants for the same frequency. There- 
fore, the principal effect of this amendment to section 309 will be to require 
hearings on all uncontested applications, which are normally granted by the 
Commission without designating them for hearing. The Commission, under 
present practice, makes such a grant only after satisfying itself that the appli- 
cant is qualified and that the proposed new service will be in the public interest. 

We feel that it is important for the Commission to retain its administrative 
discretion to grant uncontested applications without a hearing. The statistics 
provided by Chairman Ford in his appearance before the committee are eloquent 
proof of this. Of 1,154 applications for construction permits or major modifica- 
tions of construction permits granted by the Commission in fiscal 1959, 860 were 
granted without hearing. As a result, the public was able to receive this tre- 
mendous number of new services much sooner than it otherwise would. And 
the Commission, which is already overburdened, was spared the almost insuper- 
able additional workload of conducting hearings on each of these applications. 
Therefore, we do not favor the new procedure proposed in H.R. 11341. 

However, we do believe that section 309 needs revision particularly because 
of the present postgrant protest procedure of section 309(c). This section, which 
was added to the act in the 1952 amendments, has been a source of constant 
difficulty to the Commission, the industry, and the public. Some of its original 
rigidity was ameliorated by amendment in 1956, but the basic defects of the sec- 
tion are still present. It permits those who would profit from delay in the 
granting of authorizations to drag out the proceedings for months and years by 
attacking a grant after the Commission has found it to be in the public interest. 

In the last session of the Congress, the Senate passed S. 1898 which com- 
pletely revises section 309 and does away with the post-grant protest. In lieu 
thereof, it substitutes a pregrant procedure designed to safeguard the rights of 
all parties in interest to an application before the Commission makes its initial 
decision on the application. H.R. 7017 is identical with the text of S. 1898 as 
originally introduced. However, substantial changes were made in S. 1898 
before passage as a result of the joint efforts of the Commission and the Fed- 
eral Communications Bar Association. NBC is of the opinion that S. 1898 in its 
revised form is a most constructive amendment to section 309 and urges that 
your subcommittee recommend its adoption. 

NBC appreciates having been given an opportunity to make known its views 
on the legislation now being considered by the subcommittee. 

Sincerely, 
THOMAS E. Ervin, 
Vice President and General Attorney. 


APPENDIX 1 
ANNOUNCEMENT THAT MATTER IS PAID FOR 


Sec. 317.(a) As used in this section “program” means a program in its en- 
tirety or a commercial announcement. “Program element” means any individual 
program component such as films, phonograph records, transcriptions, tapes, 
services of talent, music, scripts, scenery, prizes, props, transportation, accom- 
modations, transmission facilities, and any other material or service of any 
kind for use in connection with a program. 

(b) Except as hereinafter provided, any program or program element broad- 
cast by a radio station in consideration for the payment to such station of any- 
thing of material value shall when broadcast be accompanied by an appropriate 
announcement identifying the person on whose behalf such payment was made 
or such program or program element was furnished 

(c) In the case of any political program or any program involving the dis- 
cussion of public controversial issues for which any program element has been. 
furnished either directly or indirectly to a radio station as an inducement to 
the broadcast of such program, an appropriate announcement shall be made 
that such program element has been furnished to the station in connection with 
the broadcasting of such program and identifying the person on whose behalf 
such program element was furnished. 
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(d) In the case of a program other than those specified in subparagraph (¢) 
hereof, program elements furnished to a radio station without cost to the station 
may be included in a program broadcast over such station without making any 
announcement as to the source of such program element unless (i) the station is 
paid anything of material value, other than the program element furnished in 
consideration for the broadcast of such program element; or (ii) in addition to 
the use of such program element, a sales message is presented for the person On 
whose behalf such program element was furnished. 

(e) In any case where there has been reported to a radio station, as required 
by section — of title 18, that any other person connected with the broadcasting 
or production of a program has received payment of anything of materia] value 
in consideration for the selection of such program, or for the selection of any 
program element to be included in such program, under circumstances which 
would have required an announcement under this Section had such payment 
been received by such radio station, then an appropriate announcement shal] be 
made by such radio station at the time of the broadcast of such program identify. 
ing the person on whose behalf the payment was made or such program element 
was furnished. 

(f) The Commission shall prescribe appropriate rules and regulations to carry 
out the provisions of this section. : 


APPENDIX 2 
COMMERCIAL BRIBERY STATUTE 


Sec. —. (a) Whoever, in connection with the broadcasting of any program 
over any radio station for which a license is required by any law of the United 
States, shall accept from any person anything of material value in consideration 
for the selection of any program or program element broadcast Over such sta- 
tion, and shall fail to disclose such acceptance to his employer or to the licensee 
of such station, in advance of such broadcast, shall be guilty of a misdemeanor. 

(b) Whoever, in connection with the production of any program designed 
primarily for broadcasting over any radio station for which a license is re. 
quired by any law of the United States, shall accept from any person anything 
of material value in consideration for the selection of any program element to 
be included in such program, and shall fail to disclose such acceptance to his 
employer, or to the person for whom such program is being produced, or to the 
licensee of each station over which such program is broadcast, in advance of such 
broadcast, shall be guilty of a misdemeanor. 

(ec) Whoever, in connection with the supplying to others of any program 
designed primarily for broadcasting over any radio station for which a license 
is required by any law of the United States, shall fail to disclose to the person 
to whom such program is being supplied any information of which he has 
knowledge or which has been disclosed to him as to the payment to or acceptance 
by persons connected with the production of such program of things or material 
value in consideration for the selection of program elements included in such 
program, shall be guilty of a misdemeanor. 

(d) Whoever, in connection with the broadcasting of any program over any 
radio station for which a license is required by any law of the United States, 
or in connection with the production of any program designed primarily for 
broadeasting over such station, shall pay any person other than the licensee 
of such radio station anything of material value in consideration for the selection 
of any program broadcast over such station, or for the selection of any program 
element to be included in such program, and shall fail to disclose such payment 
to the employer of the person to whom the payment is made, or to the person 
for whom such program is being produced, or to the licensee of each station 
over which such program is broadcast, in advance of such broadcast, shall be 
guilty of a misdemeanor. 

(e) The requirements of subparagraphs (a), (b), (c) and (d) for the dis- 
closure of information concerning the acceptance or payment of things of mate 
rial value shall not apply in any situation in which the receipt by a radio station 
of the same thing of material value under the same circumstances would not 
require an announcement under the provisions of Section 317 of the Communi- 
cations Act of 1934. 

(f) Any person found guilty of a violation of subsection (a), (b), (c) o 
(a) of this section shall be subject for each offense to a fine of not more than 
$ . or imprisonment for a term of not more than , or both. 
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May 11, 1960. 
Hon. OkEN Hargis, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 

Deak Mr. CHAIRMAN: Representatives of NAB, ABC, CBS, and NBC have, 
as requested by you, been working on language of certain bills covering pro- 

ed amendment of section 317 (including a disclosure bill which would extend 
the reach of sec. 317 to others than the station licensee), shorter license periods, 
local notice of applications and hearings, payoffs, suspension of licenses, and 
rigged contests. : i : 

Your staff submitted to us a draft of proposed bills on these subjects. We 
then had several meetings with your staff, at which representatives of the FCC 
were present. We submit herewith our conclusions. ‘ 

As to section 317 and the disclosure bill, the undersigned enclose copies 
of proposed legislation covering these matters. Also enclosed is a commentary 
which we hope will make clear the intended reach of the proposed section 317 
and the disclosure bill. We believe that section, if amended as proposed, to- 
gether with the disclosure bill, will protect the interest of the public and will 
assist broadcasters in carrying out their responsibilities under the Communica- 
tions Act. ‘ Y 

As to the other matter referred to above, the undersigned are in agreement 
as to language and content, with only two important exceptions: 

In the proposed section dealing with payoffs we do not agree with the in- 
clusion of the sentence appearing at line 20, page 3, through line 5, page 4, 
of Committee Print No. 2A. Our disagreement with the inclusion of this 
sentence is that it would in effect prevent bona fide mergers of applicants. 

We wish to note that, as you know, we oppose the inclusion of any pro- 
vision for suspension of a license. In our testimony before the Subcommit- 
tee on Communications and Power or in statements submitted to that sub- 
committee we have pointed out other remedies which we believe more ade- 
quately meet the desired objective 

All of us wish to express to you, the members of your committee and your 
staff our appreciation for the opportunity of meeting with your staff for the pur- 
pose of going over the proposed bills. 

Respectfully yours, 

(S) Vincent T. WASILEWSRT, 
National Association of Broadcasters. 
(S) VERNON R. WILKERSON, 
American Broadcasting Co. 
(S) THomas K. FIsHer, 
Columbia Broadcasting System, Inc. 
(S) THomas E. Ervin, 
National Broadcasting Co., Inc. 


COMMENTARY RE SECTION 3 oF H.R. 11341 (AMENDMENT OF SEc. 317) 


Accompanying this commentary are drafts of two amendments to section 3 of 
H.R. 11341. The first of these is directed to the substantive aspect of section 
317. The second is an associated bill—in the form of a disclosure statute— 
which would reach persons not now covered by present section 317. 


DISCLOSURE STATUTE 


The disclosure statute would extend the reach of section 317 so that it would 
apply whenever payments are made to station employees and others for the 
inclusion of matter in programs intended for broadcast. It would require any 
person giving or receiving money, services, or other valuable consideration for 
inclusion of any matter in a program to be broadcast by a licensee, to report. 
such facts to the next person in the chain of program production and distribu- 
tion, who in turn would be required to pass on the information until it finally 
reaches the licensee over whose facilities the program is broadcast. When such 
information reaches the licensee, subsection (b) of new section 317 would re- 
quire the licensee to make an appropriate announcement regarding such payment. 


55507—60——11 
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SECTION 317 


Section 317 of the Communications Act of 1934 is a carryover of section 19 
of the 1927 Radio Act, which in turn was based upon the Postal Act of 1912, 
That act, dealing with second-class mailing privileges, provides, in pertinent 
part, that: 

“All editorial or other reading matter published in any such newspaper 
magazine, or periodical for the publication of which money or other valuable 
consideration is paid, accepted, or promised shall be plainly marked ‘advertise. 
ment’ * * *” (39 U.S.C., sec. 234). 

The intent of Congress in enacting the 1912 act, as well as the relevant goo. 
tions of the two broadcasting statutes, was to require that paid advertising 
or paid propaganda should be designated as such in both media. Recently. by 
public notice, released March 16, 1960, the Federal Communications Commis. 
sion stated for the first time that the mere furnishing of program elements 
without charge to a broadcaster requires the making of an announcement under 
section 317, despite the contrary interpretation heretofore placed on these 
statutes by the publishing and broadcasting industries, and by the administra. 
tive and executive departments concerned. 

We do not believe the public interest requires—nor do we believe it was the 
intent of the earlier Congresses in enacting the statutes referred to above to re 
quire—an announcement where matter is merely furnished to a broadcaster with. 
out charge or at a nominal cost for use on or in connection with a broadcast. 

It must be recognized that the mere exposure on the air, either by radio or by 
television, of a record or a prop may, in itself, provide some derivative promo. 
tional benefit to the product. However, if the broadcaster had purchased the 
record or had purchased the prop for use on a program, the identical derivative 
promotional benefit would accrue to the product. In short, some derivative 
promotional benefit is inherent in the very use of any product or service in the 
broadcast media, just as a similar derivative promotional benefit may accrue to 
the supplier of matter to a newspaper when the newspaper uses such matter 
as a part of its news coverage. 

It follows that no announcement should be required even though the property 
or services are furnished to a broadcaster with an understanding that the mat- 
ter so furnished is to be used by the broadcaster on a program. (In this sit- 
uation there is nothing paid or given by way of money, services, or property in 
addition to the services or property furnished for use on the program.) Indeed, 
to require an announcement would result in making a further identification of the 
supplier or his product, and would serve no public interest consideration so far 
as the listeners or viewers are concerned. 

There is, however, another situation in which the property or services are 
furnished not only in consideration for their use on the program but also in re. 
turn for an advertising message (i.e., a sales “pitch” or “plug’’) in behalf of the 
supplier. In this situation the agreement embraces not only the use of the 
property or services on the air, but the giving of an advertising message. Here 
the public interest requires an announcement to be made since the advertising 
message has in effect been paid for by the supplier in furnishing his services 
or property. The advertising message in this instance is more than the broad- 
easter would have included in the program had he purchased the service or 
property used on the broadcast. Such advertising message is not reasonably 
related to the use of such service or property on the broadcast. 


SECTION 317(A) (2) 


This subsection makes it clear that the instant legislation is not intended 
to change the Commission’s present requirement that an announcement be 
made in the case of any political program or any program involving the discus- 
sion of any controversial issue even where the program element is furnished 
without charge or at a nominal charge as an inducement to the broadcast of the 
program. Thus, an announcement in these circumstances may be required even 
though, in fact, the matter broadcast is not “paid” matter. However, the Com- 
mission in 1944, with the concurrence of the broadcast industry, promulgated 4 
rule to this effect. The industry at no time has raised objection to the an 
nouncement requirement in these situations. In order to provide specific statu- 
tory authority for the requirement of an announcement here, we have included 
the substance of the Commission rule as subsection (a) (2) of amended se- 
tion 317. 
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EXAMPLES ILLUSTRATING APPLICATION OF PROPOSED SECTION 317 


In summary, under the proposed legislation an announcement would be re- 
ual Where payment in any form other than the matter used on or in con- 
nection with the broadcast is made to the station or to anyone engaged in 
the selection of program matter; and 
(2) Even though there has been no such payment, where service or prop- 
erty is furnished for use on or in connection with a program, with an agree- 
ment, express or implied, that there will be an identification beyond that 
which is reasonably related to the use of the service or property on the 
rogram. ; 
ihestrative of the application of these principles to typical specific situations 
are the following : 


A. Free records * 

1. A record distributor furnishes copies of records to a broadcast station or 
a disk jockey for broadcast purposes. No announcement is required unless the 
supplier furnished more copies of a particular recording than are needed for 
proadcast purposes. Thus, should the record supplier furnish 50 or 100 copies of 
the same release, with an agreement by the station, express or implied, that the 
record will be used on a broadcast, an announcement would be required because 
consideration beyond the matter used on the broadcast was received. 

2, An announcement would be required for the same reason if the payment to 
the station or disk jockey were in the form of cash or other property, including 
Paiewst distributors supply a new station, or a station which has changed 
its program format (e.g. from “rock and roll” to “popular” music), with a sub- 
stantial number of different releases. No announcement is required under sec- 
tion 317 where the records are furnished for broadcast purposes only ; nor should 
the public interest require an announcement in these circumstances. The sta- 
tion would have received the same material over a period of time had it previ- 
ously been on the air or followed this program format. 

4. Records are furnished to a station or disk jockey in consideration for the 
special plugging of the record supplier or performing talent beyond an identifi- 
cation reasonably related to the use of the record on the program. If the disk 
jockey were to state: “This is my favorite new record, and sure to become a 
hit; so don’t overlook it,” and it is understood that some such statement will be 
made in return for the record and this is not the type of statement which would 
have been made absent such an understanding, and the supplying of the record 
free of charge, an announcement would be required since it does not appear that 
in those circumstances the identification is reasonably related to the use of the 
record on that program. On the other hand, if a disk jockey, in playing a record, 
states: “Listen to this latest release of performer X, a new singing sensation,” 
and such matter is customarily interpolated in the disk jockey’s program format 
and would be included whether or not the particular record had been purchased 
by the station or furnished to it free of charge, it would appear that the identi- 
fication by the disk jockey is reasonably related to the use of the record on that 
particular program and there would be no announcement required. 


B. Where payment in any form other than the matter used on or in connection 
with the broadcast is made to the station or to anyone engaged in the selec- 
tion of program matter 

5. A department-store owner pays an employee of a producer to cause to be 
mentioned on a program the name of the department store. An announcement 
is required. 


6. An airline pays a station to insert in a program a mention of the airline. 
An announcement is required. 





1In view of the attention which has been given to the problem of free records, they are 
treated herein as a special category. It should be noted, however, that the same prin- 
ciples apply to records as to other property or services furnished for use on or in connec- 
tion with a broadcast. 

* A question has been raised with respect to a situation where a distributor furnishes to a 
station free of charge an entire music library with the understanding, express or implied, 
that only its records would be played on the station. ‘To the extent that such an arrange- 
ment may run afoul of the antitrust laws or may constitute an abdication by the station 
of its licensee responsibility, an announced under sec. 317 would not cure it. 
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7. A perfume manufacturer give 5 dozen bottles to the producer of a give. 
away show, some of which are to be identified and awarded to winners on the 
show, the remainder to be retained by the producer. An announcement ig re. 
quired since those bottles of perfume retained by the producer constitute pay- 
ment for the indentification. 

8. An automobile dealer furnishes a station with a new car, not for broadcast 
use, in return for broadcast mentions. An annoucement is required ; the car cop. 
stituting payment for the mentions. 

9. A Cadillac is given to an announcer for his own use in return for a mention 
on the air of a product of the donor. An announcement is required since there 
has been a payment for a broadcast mention. 


COMMUNICATIONS ACT AMENDMENTS 





C. Where service or property is furnished free for use on or in connection with q 
program, but where there is neither payment in consideration for broadcast 
exposure of the service or property, nor an agreement for identification of 
such service or property beyond its mere use on the program *® 

10. Free books or theatre tickets are furnished to a book or dramatic critic of 
a station. The books or plays are reviewed on the air. No announcement is 
required. On the other hand, if 40 tickets are given to the station with the up- 
derstanding, express or implied, that the play would be reviewed on the air, an 
announcement would be required because there has been a payment beyond the 
furnishing of a property or service for use on or in connection with a broadcast. 

11. News releases are furnished to a station by Government, business, labor 
and civic organizations, and private persons, with respect to their activities, and 
editorial comment therefrom is used on a program. No announcement is re 
quired. 

12. A Government department furnishes air transportation to radio news- 
casters so they may accompany a foreign dignitary on this travels throughout 
the country. No announcement is required. 

13. A municipality provides street signs and disposal containers for use 
as props on a program. No announcement is required. 

14. A hotel permits a program to originate on its premises. No announce. 
ment is required. If, however, in return for the use of the premises, the producer 
agrees to mention the hotel in a manner not reasonably related to the use made 
of the hotel on that particular program, an announcement would be required. 

15. A refrigerator is furnished for use as part of the backdrop in a kitchen 
scene of a dramatic show. No announcement is required. 

16. A Coca-Cola distributor furnishes a Coca-Cola dispenser for use as a prop 
in a drugstore scene. No announcement is required. 

17. An automobile manufacturer furnishes his identifiable current model car 
for use in a mystery program, and it is used by a detective to chase a villain. 
No announcement is required. If it is understood, however, that the producer 
may keep the car for his personal use, an announcement would be required. 
Similarly, an announcement would be required if the car is loaned in exchange 
for a mention on the program beyond that reasonably related to its use, such 
as the villain saying: “If you hadn’t had that speedy Chrysler, you never would 
have caught me.” 

18. A private zoo furnishes animals for use on a children’s program. No 
announcement is required. 

19. A university makes one of its professors available to give lectures in an 
educational program series. No announcement is required. 

20. A well-known performer appears as a guest artist on a program at union 
scale because the performer likes the show, although the performer normally 
commands a much higher fee. No announcement is required. 

21. An athletic event promoter permits broadcast coverage of the event. No 
announcement is required in absence of other payment by the promoter or agree- 
ment to identify in a manner not reasonably related to the broadcast of the 
event. 


%In each of the examples listed under this heading, an announcement would appear to 
be required under the Commission’s Mar. 16, 1960, public notice. 
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D. Where service or property is furnished free for use on or in connection with 
@ program, with the agreement, express or implied, that there will be an 
identification beyond mere use of the service or property on the program + 


92, A refrigerator is furnished by X with the understanding that it will be 
used in a kitchen scene on a dramatic show and that the brand name will be 
mentioned. During the course of the program the actress says: “Donald, go 
get the meat from my new X refrigerator.” An announcement is required be- 
cause the identification by brand name is not reasonably related to the particu- 
lar use of such refrigerator in this dramatic program. 

93. (a) A refrigerator is furnished by X for use as a prize on a giveaway 
show, with the understanding that a brand identification will be made at the 
time of the award. In the presentation, the master-of-ceremonies briefly men- 
tions the brand name of the refrigerator, its cubic content, and such other 
features as serve to indicate the magnitude of the prize. No announcement is 
required because such identification is reasonably related to the use of the 
refrigerator on a giveaway show in which the costly or special nature of the 
prizes is an important feature of this type of program. 

(b) In addition to the identification given in (@) above, the master of cere- 
monies says: “All you ladies sitting there at home should have one of these 
refrigerators in your kitchen,” or “‘Ladies, you ought to go out and get one of 
these refrigerators.” An announcement is required because each of these state- 
ments is a sales “pitch” not reasonably related to the giving away of the 
refrigerator on this type of program. 

The significance of the distinction between the identification in (@) and that 
in (b) is, that in (a) it is no more than the natural identification which a 
proadcaster would give to a refrigerator as a prize if he had purchased the 
refrigerator himself and had no understanding whatever with the manufacturer 
as to any identification. That is to say, in situation (@), and the broadcaster 
purchased the refrigerator he would have felt it necessary, in view of the nature 
of the show, adequately to describe the magnitude of the prize which was being 
given to the winner. On the other hand, the broadcaster would not, where he 
had purchased the refrigerator, have made the type of identification in situa- 
tion (b), thus providing a free sales “pitch” for the manufacturer. 

24. (a) An airplane manufacturer furnishes free transportation to a cast on 
its new jet model to a remote site, and the arrival of the cast at the site is 
shown as part of the program. The name of the manufacturer is identifiable 
on the fuselage of the plane in the shots taken. No announcement is required 
because in this instance such identification is reasonably related to the use of 
the service on the program. 

(b) Same situation as in (a@), except that after the cameraman has made 
the foregoing shots he takes an extra closeup of the identification insigna. An 
announcement is required because the closeup is not reasonably related to the 
use of the service on the program. 

25. (a) A station produces a public service documentary showing develop- 
ment of irrigation projects. Brand X tractors are furnished for use on the 
program. The tractors are shown in a manner not resulting in identification 
of the brand of tractors except as may be recognized from the shape or appear- 
ance of the tractors. No announcement is required since the identification is 
reasonably related to the use of the tractors on the program. 

(b) Same situation as in (@), except that the brand name of the tractor is 
visible as it appears normally on the tractor. No announcement is required for 
the same reason. 

(¢c) Same situation as in (), except that a closeup showing the brand name 
in a manner not required in the nature of the program is included in the pro- 
gram, or an actor states: “This is the best tractor on the market.” An announce- 
ment is required as this identification is beyond that which is reasonably re- 
lated to the use of the tractor on the program. 

26. (a) A bus company prepares a scenic travel film which it furnishes free 
to broadcast stations. No mention is made in the film of the company or its 
buses. No announcement is required because there is no payment other than 
the matter furnished for broadcast, and there is no mention of the bus company. 

(b) Same situation as in (a), except that a bus, clearly identifiable as that 
of the bus company which supplied the film, is shown fleetingly in highway 





‘ * Of course, in all these cases, if there is payment to the station or production personnel 
m consideration for the exposure, an announcement is required. 
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views in a manner reasonably related to that travel program. No announcement 
is required. 

(c) Same situation as in (@), except that the bus, clearly identifiable as that 
of the bus company which supplied the film, is shown to an extent dispropor. 
tionate to the subject matter of the film. An announcement is required, becange 
in this case by the use of the film the broadcaster has impliedly agreed to broad- 
cast an identification beyond that reasonably related to the subject matter of the 
film. 

27. (a) A manufacturer furnishes a grand piano for use on a concert program, 
The manufacturer insists that enlarged insignia of its brand name be affixed 
over normal insignia on the piano. An announcement is required if an enlarged 
brand name is shown. 

(b) Conversely, if the piano furnished has normal insignia and during the 
course of the televised concert the broadeast includes occasional closeups 
of the pianist’s hands, no announcement is required even though all or part of 
the insignia appears to these closeups. Here the identification of the brand name 
is reasonably related to the use of the piano by the pianist on the program, 
However, if undue attention is given the insignia rather than the pianist’s hands, 
an announcement would be required. 
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DISCLOSURE STATUTE 


Sec. —. (a) Subject to subsection (d), any employee of a radio station who 
accepts or agrees to accept from any person (other than such station), or any 
person (other than such station) who pays or agrees to pay such employee, any 
money, service or other valuable consideration for the broadcast of any matter 
over such station shall, in advance of such broadcast, disclose the fact of such 
acceptance or agreement to such station. 

(b) Subject to subsection (d), any person who, in connection with the produe 
tion of any program which is intended primarily for broadcasting over any 
radio station, accepts or agrees to accept, or pays or agrees to pay, any money, 
service or other valuable consideration for the inclusion of any matter as 4 
part of such program, shall, in advance of such broadcast, disclose the fact 
of such acceptance or payment or agreement to the payee’s employer, or to the 
person for whom such program is being produced, or to the licensee of such 
station over which such program is broadcast. This subsection shall not apply 
to transactions between the payee and his employer or between the payee and 
the person for whom such program is being produced. 

(c) Subject to subsection (d), any person, other than one required to report 
or exempted from reporting by the provisions of subsections (a) and (b) of this 
section, who supplies to any other person any program which is intended pri- 
marily for broadcasting over any radio station shall, in advance of such broaé- 
east, disclose to such other person any information of which he has knowledge, 
or which has been disclosed to him, as to any money, service, or other valuable 
consideration which any person has paid or accepted, or has agreed to pay or 
accept, for the inclusion of any matter as a part of such program. 

(d) The provisions of this section requiring the disclosure of information shall 
not apply in any case where, because of a waiver made by the Commission under 
section 317(d), an announcement is not required to be made under section 311. 
The inclusion in the program of the announcement required by section 317 shall 
constitute the disclosure required by this section. 

(e) The term “service or other valuable consideration” as used in this sec 
tion shall not include any service or property furnished without charge or 
at a nominal charge for use on, or in connection with, a broadcast, or for use 
on a program which is intended primarily for broadcasting over any radio ste 
tion, unless it is so furnished in consideration for an identification in such 
broadcast or in such program of any person, product, service, trademark or 
brand name beyond an identification which is reasonably related to the use of 
such service or property in such broadcast or such program. 

(f) Any person who violates any provision. of this section shall. for each such 
violation, be fined not more than $ or imprisoned not more than 
or both. Section of the Communications Act of 1934 shall not apply 
with respect to any money, service or other valuable consideration paid or ac 
cepted before the effective date of this Act, or to any agreements to pay or a 
cept money, service or other valuable consideration which was made before the 
effective date of this Act. 
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SECTION 317 


Seo. 317. (a) (1) All matter broadcast by an radio station for the broadcast 
of which any money, service or other valuable consideration, is directly or 
indirectly paid, or promised to or charged or accepted by, the station, from any 
person, shall, at the time the same is So broadcast, be announced as paid for 
or furnished by such person: Provided, That “service or other valuable con- 
sideration” shall not include any service or property furnished without charge 
or at a nominal charge for use on, or in connection with, a broadcast unless it is 
so furnished in consideration for an identification in a broadcast of any person, 
product, service, trademark or brand name beyond an identification which is 
reasonably related to the use of such service or property on the broadcast. 

(2) Nothing in this section shall preclude the Commission from requiring that 
an appropriate announcement shall be made at the time of the broadcast in 
the case of any political program or any program involving the discussion of 
any controversial issue for which any films, records, transscriptions, talent, 
scripts or other material or service of any kind have been furnished, without 
charge or at a nominal charge, directly or indirectly, as an inducement to the 
proadeast of such program. : 4 

(b) In any case where a report has been made to a radio station, as required 
by section — of , of circumstances which would have required an an- 
nouncement under this section had the consideration been received by such 
radio station, an appropriate announcement shall be made by such radio station. 

(c) The licensee of each radio station shall exercise reasonable dilligence to 
obtain from its employees, and from other persons with whom it deals directly 
in connection with a program for broadcast, information to enable such licensee 
to make the announcement required by this section. 

(d) The Commission shall waive the requirement of an announcement as 
provided in this section in any case or Class of cases with respect to which it 
determines that the public interest, convenience or necessity does not require 
the broadcasting of such announcement. 

(e) The Commission shall prescribe appropriate rules and regulations to 
carry out the provisions of this section. 

Sec. —. Subsection (b) of section 317 of the Communications Act of 1934, 
as amended by this Act, shall not apply with respect to any money, service 
or other valuable consideration, directly or indirectly paid, or promised or 
charged or accepted before the effective date of this Act. 


WESTINGHOUSE BROADCASTING Co., INC., 
Washington, D. C., April 21, 1960. 
In re H.R. 11341 and related bills. 
Hon. OREN Harris, 
Chairman, Subcommittee on Communications and Power, Interstate and Foreign 
Commerce Committee, House of Representatives, Washington, D.C. 

Dear Mr. Chairman and members of the subcommittee: Westinghouse Broad- 
casting Co., Inc. (WBC), licensee of six radio and five television stations, desires 
to submit its views on the legislation now pending before your committee pertain- 
ing to action upon applications for licenses and permits; payoffs and swapoffs in 
connection with the applications; suspension of a station’s license; conditional 
renewal of a station’s license; rigged quiz programs; and sponsorship 
identification. 

In light of the testimony by various segments of the industry including the 
Federal Communications Commission, the bar association, the Columbia Broad- 
casting System, and others, I will not repeat the detailed arguments which have 
been so thoroughly presented on the record. 


I. AMENDMENTS TO SECTION 309 PERTAINING TO PUBLIC HEARINGS 


The provisions of section I requiring the Commission to hold a public hearing 
in the area to be served by the new station, preceded by local advertising, do not 
seem to be objectionable in principle although there appear to be valid objections 
to requiring a hearing on all applications for station licenses or for substantial 
modification. We do point out, however, that the adoption of such a procedure 
will create the possibility (or convenient opportunity) to file “strike” actions 
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resulting in increased costs to the Government, the applicants and delays j 
service to the public. The effect of such a procedure on the cost of governmental 
operations due to a change of hearing locale was discussed by Chairman Ford of 
the Commission and this element can best be appraised by Congress, 


Il. PAYOFFS AND SWAPOFFS 


WBC agrees in principle with the intent of the proposed legislation to Dlace 
within the control of the Commission the payment of any consideration for an 
applicant’s withdrawal. We would point out, however, that the additional provi- 
sion permitting new applications to be filed subsequent to such approved witp. 
drawal will have the net practical effect of discouraging all bona fide efforts of 
legitimate settlement of contested hearings which, under proper and controlled 
circumstances, are to the benefit of both the applicants and the public. 


III. SUSPENSION OF LICENSE 


WBC is in favor of such statutory amendments as may be necessary to 
strengthen the power and authority of the Commission to enforce the statute in 
the Commission’s rules and regulations. We believe that such enforcements 
would be enhanced if the Commission had authority to impose sanctions less 
than the so-called death sentence of a license revocation. Therefore Wpe 
supports appropriate statutory authority enabling the Commission to impose 
penalties and forfeitures comparable to its present authority under title V of the 
act (applicable to ships), believing that such penalties and forfeitures accom. 
plished the results desired as to the licensee without penalty to the public which 
is inherent in any suspension of service. 


IV. CONDITIONAL RENEWAL OF LICENSES 


WBC supports the proposal to authorize the Commission to issue conditional 
renewals of station licenses and has so stated in the pending rulemaking pro- 
ceedings wherein the Commission proposes to modify its rules setting forth the 
principles essentially similar to this proposed legislation. 


Vv. RIGGED QUIZ PROGRAMS 


WBC completely supports the principle expressed in section IV of the proposed 
act. However, on consideration of the proposal, we feel that the language used 
is too broad and that the effect of the legislation may be far more reaching than 
intended by the committee, 


VI. SPONSORSHIP IDENTIFICATION 


WEC definitely supports any modification of section 317 necessary to eliminate 
the “payola situation.” It is our opinion that such control can best be accon- 
plished by a Federal commercial bribery statute similar to that submitted by 
WBC to the Commission. Attached hereto for consideration by this committee 
is a copy of this suggested legislation. 

WBC supports the present language of section 317 and the purposes intended 
to be accomplished thereby, to wit, apprising the public of the source of any val 
uable consideration flowing to the station in return for the broadcast of any 
program material. 

In order to avoid any further misunderstandings or adverse public effect, it is 
the opinion of WBC that the amendatory language for section 317 should exactly 
delineate the areas of applicability. 

Sincerely, 
J. E. Bauprno, Vice President, 


ADDENDUM TO TESTIMONY OF DonALpD H. MCGANNON 


PROPOSED COMMBRCIAL BRIBERY STATUTE 


Corrupt influencing of agents, employees or servants 

(a) Whoever corruptly gives, or offers or promises to an agent, employee or 
servant of another, or to a member of his family or to anyone for his use of 
benefit, directly or indirectly, any gift or gratuity whatever, without the knowl 
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and consent of the principal, employer or master of such agent, employee 
or servant, with intent to influence such agent’s, employee’s or servant’s action 
in relation to his principal's, employer’s or master’s business ; or an agent, em- 
ployee or servant who without the knowledge and consent of his principal, em- 
ployer, or master, requests or accepts, directly or indirectly, a gift or gratuity 
or a promise to make a gift or to do an act beneficial to himself or to another, 
under an agreement or with an understanding that he shall act in any particu- 
Jar manner in relation to his principal's, employer’s or master’s business, or, 
directly or indirectly, receives a rewurd for having so acted ; or an agent, em- 
ployee or servant, who, being authorized to procure materials, supplies or other 
merchandise either by purchase or contract for or on account or the credit of 
bis principal, employer or master, or to employ service or labor for his prin- 
cipal, employer or master, receives directly or indirectly, for himself or for an- 
other, a commission, discount, gift, gratuity or bonus from the person who 
makes such sale or contract, or furnishes such materials, supplies or other mer- 
chandise, or from a person who renders such service or labor; and any person 
who gives or offers such an agent, employee or servant such commission, dis- 
count or bonus; and any person, corporation, partnership or other organization 
who shall use or give to an agent, employee or servant of another, or any agent, 
employee or servant who shall use, approve, or certify, with intent to deceive the 
principal, employer or master, any receipt, account, invoice or other document 
in respect of which the principal, employer or master is interested, which con- 
tains any statement which is wilfully false or erroneous in any material particu- 
lar or which omits to state fully the fact of any commission, money, property 
or other valuable thing having been given or agreed to be given to such agent, 
employee or servant, is guilty of a misdemeanor and shall be punished by a fine 
of not more than $500, or by imprisonment for not more than 1 year, or by both 
such fine and. imprisonment. 

(b) Nothing contained in this section shall apply to transactions solely be- 
tween a principal employer or master and his agent, employee, or servant, nor 
in those cases involving service to the public to that practice which is com- 
monly known as “tipping.” 

(c) Evidence shall not be admissible in any prosecution under this section to 
show that a gift or acceptance of any commission, money, property, service or 
other valuable thing, is customary in any business, trade or calling, nor shall the 
customary nature of such transactions be any defense in any such proceeding 
or prosecution. 


BANDERA ENTERPRISES, 
Chicago, Iil., April 26, 1960. 
Mr. W. E. WILLIAMSON, 
Clerk, House Committee on Interstate and Foreign Commerce, 
New House Office Building, Washington, D.C. 
Sm: The attached sheet voices our views, as part of the music industry, on 
House bill 11341. 
We would appreciate having these comments made part of the official record 
of the hearings on H.R. 11341. 
Thank you. 
Sincerely, 
BERNIE HARVILLE, Jr., Bandera Records. 


STATEMENTS OF THE Music INpustRy’s VIEWS ON House BILL 11341 


1. Any legislation which affects the manner in which broadcasters procure 
or receive phonograph records should consider the many small firms involved 
in producing the music recorded. 

2. Legislation which would result in broadcasters rejecting material sub- 
mitted to them by these same small firms would be gross discrimination against 
the small businessman while turning the entire music business over to the 
monied few, the giants of New York and Hollywood. Such legislation would 
surely put the small firms completely out of business. 

3. One of the few roads to the fabled “America Success Story” still open is 
via the music business. Here the amateur songwriter competes with the pro- 
fessional and has a chance, here the new artist with a new style and material 
competes with the star and has a chance to win, here the small publisher in any 
town or State can submit his new songs and compete with the old established 
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firms, and here the new record company can present it’s new artist for the 
public’s acceptance or rejection. In the music business, the little people cay 
still win. 

Don’t legislate us out of business. 


BURLEY BROADCASTING INc., 
Abingdon, Va., April 26, 1969, 


Re Statement of the music industry views on House bill 11341. 
Mr. W. E. WILLIAMSON, 

Clerk, House Committee on Interstate and Foreign Oommerce, 
New House Office Building, Washington, D.C. 


Deak Str: Realizing that Senate action on payola is fast drawing to a clogé 
I feel it is imperative to make my own personal comments and recommendations 

Without a doubt, payola abuses have seriously injured both the recordmaking 
and broadcasting industries. Nevertheless, I doubt that the masses should suffer 
for the few. 

Because of section 317 of the new Federal Communications Commission order, 
the smaller stations as well as some of the larger ones have had to completely 
revamp programing methods and ideas. 

This revamping will undoubtedly result in either a boring repetitious and dis. 
tasteful broadcasting day or a decrease in yearly profit. 

We at WBBI offer these suggestions to be made a part of the office record of 
the hearings on H.R. 11341. 

1. That a station give manufacturers and/or distributors credit at sign-on 
each morning or sign-off each night. Perhaps certain segments could be al. 
lotted for these credits. say, perhaps in a brief 5-minute listing. 

2. Stations could virtually pay for programing materials with concise station 
spot announcements (Example: For the best in high fidelity listening, supply 
your home with the sounds of RCA Victor records. ) 

3. If the station is receiving all records on a low or no-cost basis an hourly 
or half-hourly announcement could be made as follows: “All records to be played 
in the next segment have been furnished by distributors and/or record con- 
panies without making mention of any particular group or groups. 

Hopefully anticipating that these comments and recommendations will go on 
record, I am, 

Very respectfully yours, 
Putt Doran, 
Prooram Director and Sales Manager. 


THE LA GRANGE BROADCASTING Co., 
La Grange, Ga., April 26, 1969. 

Re rule 317 and House bill 11341. 
FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C. 
Hon. OREN HARRIS, 
House of Representatives, 
Washington, D.C. 

GENTLEMEN: The LaGrange Broadcasting Co. desires to submit the following 
comments regarding FCC Rule 317: and also House bill 11341. 

Rule 317.—We have always used this rule as a guide in determining what is 
commercial, and what is noncommercial or sustaining. It is a vital yardstick to 
protect the listening public, and gives broadcasters a “rule of thumb” in the 
preparation of commercial material. However, we feel that the interpretation 
of this rule, as it pertains to records, news tapes, and public service radio 
shows, needs clarification. Today’s listening audience should not be burdened 
with repeated announcements that Congressman Smith’s taped remarks were 
furnished for use on this newscast by the Honorable Mr. Smith, and were 
mailed at public expense, for example. Or, that Triple X records furnished this 
tune to induce WXXX to broadcast it. On the other hand, we concur with the 
Commission and industry thinking that some standard form of identification of 
such material should be made. Currently, we are making announcements to 
the effect that some of the records heard on WLAG were supplied free by the 
various manufacturers as an inducement for us to broadcast such records. 
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House bill 11341.—We agree that all forms of payola should be outlawed and 
that a penalty should be spelled out for any violators. This bill should be broad- 
ened to include newspapers, magazines, or other public influence media where 
“eonsiderations”—trips, means vacations—would be given to induce favorable 
treatment to any news stories. 


Cordially, 


EDWIN MULLANAx, General Manager. 


NATIONAL RECORDING CorP., 
Atlanta, Ga., April 27, 1960. 
Re statements of the music industry’s views on House bill 11341. 
Chairman OREN Harris, 
House Commitee on Interstate and Foreign Commerce, New House Office Build- 
ing, Washington, D.C. 

My Dear Mr. Harris: I understand that all briefs to be filed by the music in- 
dustry were to be in by midnight tonight. I am not filing a brief as such, but 
just wanted to write you and tell you what a great service for the American 
people we think you and your committee are doing in your payola investigation. 

Since the payola investigation began (we at the National Recording Corp. 
have been eminently successful in the record business. We are selling more 
records than at any time in our 2-year history, and are now fortunate enough 
to have four records in the top 100 in the Nation. 

In starting our operation 2 years ago, we were confronted in every way by the 
monster, payola. We are very pround and happy to say we are one of the few 
companies in the record business today that has not been cited by the Federal 
Trade Commission. I have fought this terrible tragedy that has occurred in 
the music business ever since we opened the doors here at the National Recording 
Corp., and am certainly a crusader against this practice; so, therefore, I per- 
sonally was so proud of this congressional committee investigation, investi- 
gating something that I feel has no place in our American way of doing business. 
The only way that it can be stopped is when it is written in black and white as 
a law where it is a criminal offense that this practice is outlawed and where 
radio stations who participate in it might possibly lose their license as granted 
by the Federal Communications Commission. I think we’ll see with this investi- 
gation a lessening of the effectiveness of the hoods and gangsters who moved into 
what was once a wonderful business. 

We have only one other monster I feel that still exists in the record business, 
and I hope that some day this too will be investigated to the extent that some- 
thing will be done to correct it—that is, the bootlegging of phonograph records. 
These are records that are manufactured, bearing the label of the original manu- 
facturer and sold at whatever price the bootlegger may receive for them—the 
Government thereby losing the Federal excise tax due on some and the manufac- 
turer losing its product entirely. 

I wish you much success in your probing, and if we can be of service in any 
way at the National Recording Corp. in furthering the work of your committee, 
we would be delighted to do so. 

Sincerely, 
Bit Lowery, President. 


AUbIo ENGINEERING ASSOCIATES OF CHICAGO, 
Chicago, Ill, April 25, 1960. 
Mr. W. E. WILLIAMSON, 
Clerk, House Committee on Interstate and Foreign Commerce, New House Office 
Building, Washington, D.C. 

Mr. WILLIAMSON: Attached are our views, as custom producers of phonograph 
records for aspiring individuals, on House bill 11341. 
: We would appreciate having them made part of the official record of the hear- 
ings on House bill 11341. 

Respectfully, 


Waco AUSTIN, 
Associate Director. 
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COMMENTS ON House BILL 11341 As PERTAINS TO THE Music INpUsTRY 


The firms involved in the payola situation were all large and/or wealth: 
firms. There are many small people in the business who have been in y 


‘ oS : nO wa 
connected with this situation. y 
Legislation enacted to curtail the cited payola firms in their unfair Practices 


may put many, many small firms out of business. This could happen if radio 
stations are forced to abandon the use of phonograph records produced by these 
small firms because of unfair restrictions as to the records’ procurement. 

Restricting the number of copies a broadcaster could legally receive gratis 
would effect the desired result. One copy per announcer or program personality 
would sufficiently supply the broadcaster, but would in no way result in any 
supply of particular records which could become a financial boon. 

To be fair to all parties involved, as well as the American public, all Song- 
writers, music publishers, and record companies, large or small, must have the 
same opportunity to present new songs and sounds of merit for the acceptance 
or rejection of the public. 

Ideally, this condition is met by allowing all parties to submit all records to 
all broadcasters. 


Scort-TExTOR PRrRopuctTIons, Inc.. 
New York, N.Y., April 25, 1960. 
Re statement of the music industry’s views on House bill 11341. 
Mr. W. E. WILLIAMSON, 
Clerk, House Committee on Interstate and Foreign Commerce. 
New House Office Building, Washington, D.C. 


Dear Mr. WILLIAMSON: I have just learned that comments relative to House 
bill 11341 should be directed to your attention. 

Please be advised that the enclosed letter is a copy of one submitted by our 
firm earlier to Mr. Ford. We will appreciate your making our planning known 
to the group who are hearing ideas and suggestions to strengthen section 317 
of the Federal Communications Act so that the broadcast and record industries 
will find a compatible basis for their mutual interests. 

Sincerely, 
Hat B. Cook, 
Executive Director, Special Projects. 


Scort-TEXTOR PRODUCTIONS, INC., 
New York, N.Y., April 23, 1960. 
Mr. FREDERICK W. Forp, 
Chairman, Federal Communications Commission, 
Washington, D.C. 


DEAR Sirk: Pursuant to the FCC’s invitation for comment on section 317 of the 
Communications Act, we would like to submit the following information for con- 
sideration prior to May 2. 

Our firm has been working for the past 6 months on a programing service 
for radio stations, AM, FM, television, as well as broadcast facilities in col- 
leges, universities, Government service installations, ete. 

Our plan in brief is to approach all record manufacturers, and offer to pur- 
chase from them at their cost, those records and albums which have been se 
lected by the entertainment trade paper reviewers of Billboard, Cashbox, Music 
Reporter, and Variety, as the best of the new releases. To insure complete 
objectivity in the selection of records we will use a consenses of trade paper 
reviews tabulated by an IBM Service Bureau. 

Our service will be known as Record Source, Inc. (RST). 

We plan to offer in the pop music field to all broadcast and telecast stations 
the following: 


i weenie leet mellineg elem. sks ole ee dake ictal 30 
10 new popular albums a month for 12 months_____---------------------- 120 
10 new popular singles a week for 52 weeks______-_--------------------- 520 


Our charge to radio stations will be $250 per year per service. . 
We have done considerable planning on this project and are now engaged in 
securing the support and cooperation of record manufacturers. 
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I personally have been in the record business for 12 years, having served as 
vice president of sales in Capitol Records, Columbia Records, and most recently 
Warner Bros. Records. In my work I have established subscription services for 
Capitol and Columbia Records. Our new venture (RSI) is being financed and is 
a subsidiary of Scott-Textor Productions, Ine. 

As a member of the record industry, I very much appreciated the high ideals 
and direct action of the Federal Communications Commission. 

It is our belief that our programing service can be of great value to both the 
proadeast and record industries in that all stations large or small can secure 
the best popular record product at a minimum cost on an equitable basis. 

We pledge that our service will be administered and maintained with the 
highest degree of integrity. 

Any comment or opinion you or members of the Commission care to express 
in regard to our planning will be most appreciated. 

Sincerely, 
Hat B. Cook, - 
Executive Director. 


(Thereupon at 4 p.m., the hearings were concluded. ) 


x 


; 
’ 
| 
| 





